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By: Mark Woelber, Assistant Bar Counsel
NATURE OF COMPLAINT: Code 03; Neglect
OPENED: 08-28-96 DISMISSED: 11-04-97

ARPC 1.3 (neglect)

Attorney X represented Client in a DFYS investigation concerning Client’s
child foster care license. According to Client, she hired Attorney X to file a
lawsuit against the State of Alaska for damages resulting from action that
impaired her license. Her grievance alleged that Attorney X neglected the
lawsuit. According to the attorney, Client hired him to evaluate DFYS’s
position, attend a meeting with DFYS officials, and consult with Client about a
- plan of action to defend the license, not to file suit.

SUMMARY OF ABA FILE NO. 1996D155 |
N—

Bar Counsel reviewed the fee agreement, correspondence, notes and
other documents supplied by both sides. The fee agreement was ambiguous.
It referred to “Client v. State,” a designation that could mean a lawsuit but also
is shorthand for other controversies. Client paid a $1,000 “minimum fee® but
the agreement also provided for hourly fees. The payment was more consistent
with charges for pre-litigation services than it was with full-blown litigation.
Client’s correspondence with Attorney X initially asked for investigation and
planning, not a lawsuit. Attorney X consulted with Client about her options,
reviewed her files and extensive correspondence, attended a DFYS meeting with
her, and wrote to DFYS. A letter from Attorney X referred to issues they should
address “prior to filing a complaint” but did not say that he would file it.
Inconsistencies in Client’s statements to Bar Counsel and remarks by DFYS
caused Bar Counsel to conclude that Client’s credibility was questionable. Bar
Counsel could not find clear and convincing evidence that Attorney X agreed to
file suit or that his failure to do so amounted to neglect. Bar Counsel advised
Client that she had the option of requesting fee arbitration if she felt that the
$1,000 fee was excessive. Bar Counsel also advised that Client could consult
private counsel if she felt that she was entitled to any legal malpractice remedy.

Client alleged that Attorney X submitted false evidence during Bar
Counsel’s investigation. The attorney stated that he attended a meeting with
DFYS on a certain date, but Client established that the meeting for that date
had been cancelled. Attorney X explained that he only claimed to attend one
meeting and that he simply misstated the date. Client did not contest that the
attorney attended the key meeting. Bar Counsel concluded that the allegation
had no merit. Client also alleged that during the investigation Attorney X
fabricated a letter supposedly sent to DFYS much earlier. Bar Counsel
contacted DFYS. The current caseworker on Client’s files could not locate the
letter. There were multiple volumes of files on Client and there had been
several case workers assigned. DFYS stated that the letter could have been
misplaced. Attorney X submitted the affidavit of his employee stating that a
copy of the letter was in his file when she retrieved it from storage. The letter
contained statements arguably against the attorney’s interest as to another
issue in the discipline case. Overall, the evidence was equivocal: it could have

DFYS received the letter but lost it, or that the attorney wrote it at the time but
failed to mail it. If the latter it might be neglect, but not of a sort warranting
professional discipline. Bar Counsel dismissed the allegation for lack of clear
and convincing evidence of later fabrication.
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SUMMARY OF ABA FILE NO. 1998D026 tﬁ \
By: Mark Woelber, Assistant Bar Counsel

NATURE OF COMPLAINT: Code 03; Neglect
OPENED: 04-20-98 DISMISSED: 06-09-98
ARPC 1.4 (failure to communicate with client)

Attorney X incorporated an Alaska subsidiary of Parent Corporation
located in Canada. Several years later Parent wrote to Attorney X asking for

with the letter Attorney X submitted many documents, including letters,
memos and corporate records. Unfortunately, Attorney X'’s letter did not clari{y
whether she had sent Parent Co ration the requested records. Also, most o
the attachments had nothing to xazaowith Parent’s grievance, the attachments
did not include the minute book, and it was not clear to Bar Counsel whether
the attachments included any of the records Parent wanted.

Bar Counsel concluded that even if Attorney X’s failure to respond
amounted to misconduct, it was akin to 1solated harmiess neglect that
ordinarily does not warrant professional discipline.
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SUMMARY OF ABA FILE NO. 1998D240 |
By: Mark Woelber, Assistant Bar Counse] (—

Nature of Complaint: Code 03; Neglect
OPENED: 12-09-98 DISMISSED: 03-18-99

ARPC 1.3 (neglect) .
ARPC 1.4 (failure to communicate)

Attorney X represented Client in a personal Injury claim arising from a
car accident. The grievance alleged that the attorney did not keep Client
apprised about the status of the case, was slow in settling the case, did not
follow settlement instructions, and failed to give Client her file on request.

Once Client’s medical condition stabilized, Attorney X again did a fairly
typical amount of work. The attorney entered settlement negotiations with
Insurer, attended an interview of Client by Insurer, and twice wrote to Client
about the case. The attorney made a settlement offer. Client objected that the
offer was too high, in defiance of her instructions. Attorney X explained that it
was necessary to offer the higher amount so that Insurer would counter with

something closer to what Client actually wanted.

Bar Counsel concluded that Attorney X could have been more diligent
and especially could have been more responsive to Client’s requests for
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SUMMARY OF ABA FILE NO. 2000D053 s
By: Mark Woelber, Assistant Bar Counsel

Nature of Complaint: Code 03; Neglect
OPENED: 07-17-00 DISMISSED: 08-03-00
ARPC1.3 (neglect)

Client telephoned Attorney X from jail about representation in a domestic
violence proceeding. The attorney agreed to meet with Client and to ask for
postponement of an upcoming hearing. The lawyer got the hearing postponed
for a week, then failed to apdpcar at the rescheduled hearing. Client appeared
pro se and the court entered a DV protective order against him. Client filed a
grievance alleging neglect.

agreement. She never entered an appearance. Before the second hearing she
told Client that if he attended the postponed hearing and explained the
situation, the court would permit another postponement. Client did that, but
the court denied the continuance and issued the protective order. Attorney X
contended, and Bar Counsel tended to agree, that the protective order would
have been issued whether or not the attorney was present. There was no other
harm to Client.

Bar Counsel concluded that Attorney X could have handled the situation
better, e.g., by giving Client more time to find an attorney or by having another
attorney stand in at the hearing. But her failure to do so essentially was an
error in professional judgment, compounded by the fact that she was a solo
practitioner who was preoccupied by an unexpectedly lengthy trial. Ethics
authorities agree that a Jjudgment error does not necessarily amount to an
ethics violation. And if Attorney X’s conduct were viewed as neglect it was
isolated and probably harmless, again not warranting discipline. Bar Counsel
dismissed, with advice to Client that he should consult private counsel if he felt
he might have a malpractice remedy.
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SUMMARY OF ABA FILE NO. 2001D030
By Mark Woelber, Assistant Bar Counsel ﬂ/—/

NATURE OF COMPLAINT: ARPC 1.4 (failure to communicate)
OPENED: 3/7/01 DISMISSED: 8/9/01

possible conflict of interest. Sister left Attorney X’s office with the
understanding that he would contact her about these matters. She filed a
grievance alleging that the attorney failed to communicate with her after that.

Bar Counsel concluded that Attorney X had a limited attorney-client
relationship with Sister for purposes of the consultation. Thus under ARPC 1.4
he had a duty to keep her reasonably well informed or to explain things well
enough to allow her to make informed decisions. But the failure to
communicate appeared to result from a misunderstanding. Bar Counsel’s
dismissal letter acknowledged that Attorney X did not meet the highest
standards of communication but that a hearing committee probably would not
find that the situation warranted professional discipline.
2001D030:110.02 > G:\Ds\DCASI-MDOIQOOIDOJO\Bo.Sum.doe
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Attorney X Summaries:
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SUMMARY OF ABA FILE NO. 1996D061 Labd
By: Louise R. Driscoll, Assistant Bar Counsel

NATURE OF COMPLAINT: Code 01; Trust Violation
OPENED: 03-29-96 DISMISSED: 08-21-97
ARPC 1.15 Safekeeping Property

Attorney X represented plaintiff who was treated by a chiropractor for
injuries she sustained in an automobile accident. The chiropractor sent
Attorney X a document entitled, “Irrevocable Doctor’s Lien” to ensure that he
was paid at the conclusion of litigation. Following the scttlement, Attorniy X
disbursed the settlement funds to plaintiff after paying himself his fee an
litigation-related costs in accordance with his client’s directions. Attorney X
advised plaintiff that she needed to pay the doctor from the settlement
proceeds. The plaintiff failed to pay the doctor and left the state. The '
chiroparlaﬁtor filed a grievance alleging that Attorney X failed to honor his
" medical lien.

ARPC 1.15 addresses a lawyer’s duties with respect to multiple claims to
property. The Comment suggests that a third party must have a matured legal
or equitable claim in order to qualify for special protection. Absent some
special duty to the third party, a lawyer must obey a client’s instructions.
Alaska Ethics Opinion No. 92-3 notes that in order to trigger an obligation on
the attorney’s part to pay a creditor’s claim, in contravention of a client’s
instruction, the creditor’s claim must be a valid assignment on its face or a
statutory lien which has been brought to the attorney’s attention.

At the time of the incident, no statutory. physician’s lien existed.
Likewise, the document did not appear to be a valid assi ent on its face. It
was not unethical for Attorney X to disregard a lien which was invalid. Ethics
Opinion 92-3, however, cautions attorneys to be careful not to induce reliance
on the part of a third party creditor. The committee noted that an attorney
should inform a medical provider that the attorney is not assuming
responsibility for payment of the client’s bills.

Based on Attorney X'’s disregard of Section C of the opinion, we requested
permission of an Area Division Member to issue a discipline in the form of a
private written admonition, since we deemed it inappropriate for Attorney X to
remain silent after having received notice of a potential claim. We believe that
it was reasonable for the chiropractor to assume that silence indicated
acceptance of the lien. The Area Division Member denied the request, relying
primarily on the fact that the document was neither a lien nor an assignment.
Because of the low prospects of establishing ethical misconduct, bar counsel
dismissed the grievance.

G:\DS\DCASE\96\1996D061\SUMM.DOC

CLE #2004-707/Attorney X: Supplement

11



SUMMARY OF ABA FILE NO. 1997D101 «%
By: Louise R. Driscoll, Assistant Bar Counsel

NATURE OF COMPLAINT: Code 01; Mismanagement of Client Funds

OPENED: 6-13-97 CLOSED BY WRITTEN PRIVATE
ADMONITION: 3-5-98

ARPC 1.15 ( Safekeeping Property)
ARPC 1.4 (Communication)

Attorney X represented a client in a divorce. After the client challenged
the reasonableness of the fee, the fee arbitration panel upheld the fee but
referred the matter to Bar Counsel on the issue of whether the fee was collected
in an improper manner.

Attorney X asserted an attorney’s lien on $10,000 due her client under a
settlement. Attorney X received a check and deposited the check to her
personal account. Later she wrote the client that the check had arrived and
had been applied to the fee balance. After the client disputed the fee, Attorney
X withdrew the money from her account and placed it into her trust account.
Subsequent billing statements sent to her client did not reflect this transfer.

Attorney X made two attempts to notify her client by certified mail of the
fee arbitration process, but the letters were unclaimed and returned to
Attorney X. Attorney X did not try to reach her client by telephone. Attorney X
then withdrew the $10,000 from the trust account and again applied it to the
fee balance without further efforts to resolve the alleged fee dispute. Attorney X
continued to send billing statements to her client which did not reflect the
transfer of the disputed funds.

Attorney X violated ARPC 1.15(c) by failing to account to her client with
respect to the deposit and withdrawal of trust funds, and by withdrawing the
disputed funds without any additional attempt to resolve the dispute with her
client. The client later filed a Petition for Arbitration of Fee Dispute with the
Alaska Bar Association, challenging fees charged to her by Attorney X.

The fee arbitration panel concluded that the fees were reasonable and
that Attorney X earned them. Evidence adduced by the fee arbitration panel
suggested that Attorney X acted negligently, not intentionally, with respect to
her handling of the fees after the client disputed the $10,000 payment to the
attorney. There were no aggravating or mitigating factors. Bar Counsel
requested and an Area Member granted permission to impose a written private

admonition under Bar Rule 22(d), which Attorney X accepted.

G:ADS\DCASE\97\1997D101\SUMM.DOC

CLE #2004-707/Attorney X: Supplement

12



SUMMARY OF ABA FILE NO. 1999D093 T
By: Louise R. Driscoll, Assistant Bar Counse]

NATURE OF COMPLAINT: Code 07; Interference With Justice
OPENED: 7-1-99 DISMISSED: 3-29-01
ARPC 4.3 Dealing With Unrepresented Person

Complainant alleged that her ex-husband's attornev physically
threatened her when she refused to sign a settlement agreement on the eve of a
hearing. Attorney X represented the ex-husband in the course of a divorce and

two related domestic violence proceedings. Complainant was a pro se liugant.

Bar counsel listened to a tape of a telephonic conversation between
complainant and Attorney X. Attorney X stated, "You want to be In court
tomorrow? You got it! You're gonna be hit -- I'm gonna hit you with so many
lefts you're going to beg for a nght. I cannot believe that we're going to sit here
and go in tomorrow and You want to do that.”

Complainant also alleged that Attorney X did not provide accurate
information regarding the ex-husband's income, but Attorney X gave

and/or misleading representations regarding property and custody issues and
questionable pretrial conduct [that] did not constitute good faith hitigation.”
The order suggested that all information regarding the ex-husband had been
provided or was accessible to plaintiff.

Bar counsel dismissed the complaint, noting that although Attorney X's
telephone conversation did not meet high professional standards, it did not
constitute conduct meriting discipline.
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Attorney X Summaries:
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SUMMARY OF ABA FILE NO. 1995D145
By: Louise R. Driscoll, Assistant Bar Counse] - -

NATURE OF COMPLAINT: Code 02; Conflict of Interest
OPENED: 08-15-95 DISMISSED: 09-30-98
ARPC 1.7 (Conflict of Interest)

ARPC 2.2(q) (Intermediary)

Attorney X had handled Some earlier matters for the couple who wanted
to avoid paying two attorneys for a dissolution. The husband had consulted
with another attorney before retaining Attorney X to prepare the dissolution
paperwork. The wife said that Attorney X clearly advised them that he could
not represent either party.

Attorney X should have advised the husband and wife to seek
independent counsel to represent each once the husband complained about
the wife’s “greed” during the couple’s division of assets. Despite the potential
for a conflict to develop, Attorney X maintained his neutrality and recorded the

Although Attorney X exhibited poor judgment in failing to advise the
couple to get separate legal representation after the couple’s relationship
deteriorated, Bar Counsel could not show with clear and convincing evidence
that Attorney X acted as an advocate for either party or that he abandoned his
scrivener’s role. Bar Counsel] advised Attorney X that a scrivener’s role was not
appropriate in the field of domestic relations and issued a stern letter
dismissing the grievance. :
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SUMMARY OF ABA FILE NO. 19981060
By: Louise R. Driscoll, Assistant Bar Counse] [,F’O

NATURE OF COMPLAINT: 02 (Conflict of Interest)

ARPC 1.1 Competence
ARPC 1.7 Conflict of Interest

OPENED: 4-6-98 DISMISSED: 11-02-01

A woman retained Attorney X to seek the dismissal of domestic violence
charges against her boyfriend because she claimed to have filed a false report.
The prosecutor declined to dismiss the charges. Attorney X entered his
appearance on behalf of the defendant boyfriend.

On the day of trial, defendant pled no contest to the abuse charges and
was sentenced to 30 days. The prosecutor agreed not to seek revocation of
probation on a prior weapons charge. After entering his plea, defendant
learned that under new immigration laws he was subject to deportation.

Attorney X filed a motion alleging ineffective assistance of counsel
because he was unaware of the recent immigration law changes. Defendant
got new counsel who filed a bar grievance alleging that Attorney X was
incompetent and had a conflict of interest by representing both the girlfriend
and the abuser.

The court allowed defendant to withdraw his plea. At trial, the jury
found defendant guilty and the court sentenced him to 120 days.

Alaska case law, Tafoya v. State, 500 P.2d 247 (Alaska 1972), provides
that a defendant must be aware of direct consequences of a plea, but doesn't
need to know all the collateral consequences. Deportation has been held to be
a collateral consequence. Thus, failure to be aware of the immigration law
changes should not have supported a finding of ineffective assistance.

Attorney X had little experience in criminal law and his courtroom
performance was poor. Despite serious deficiencies, he obtained the better
result for his client. Ethics authorities note that lawyers who make some
showing of effort and do nothing other than perform badly, do not typically get
disciplined. Bar counsel warned Attorney X to prepare better and to seek the
aid of more experienced attorneys if he were to undertake criminal defense
again. (Attorney X no longer accepts criminal cases.)

Both the girlfriend and defendant wanted the same result - dismissal of
the charges. While moral and ethical considerations may impinge on a lawyer's
decision to undertake representation of a client, it is not unethical or a conflict
of interest for a lawyer to Tepresent an abuser even when the battered woman

is paying for the representation.
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SUMMARY OF ABA FILE NO. 1998D174
By: Louise R. Driscoll, Assistant Bar Counse] LRD

NATURE OF COMPLAINT: 02; Conflict of Interest

ARPC 1.9 Conflict of Interest: Former Client

OPENED: 10/8/98 DISMISSED: 9/29/03

Complainant lawyers represented dissident shareholders that prevailed
in a shareholders dispute. Complainant lawyers filed a grievance against

The identities of the parties and their counsel shifted during the course
of litigation. Bar counsel determined that a hearing committee was unlikely to

Also, the fee issue was scheduled to be resolved through fee arbitration.
The parties settled the matter amicably prior to arbitration. This outcome
eliminated the potential for confidences or work product being revealed during
the hearing process.

Bar counsel dismissed the complaint.
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SUMMARY OF ABA FILE NO. 1994D044
By: Louise R. Driscoll, Assistant Bar Counse] : 1" 7

NATURE OF COMPLAINT: Code 02; Conflict of Interest
OPENED: 04-26-94 DISMISSED: 12-29-g8
DR5-105 Impairment of Independent Professional Judgment

Attorney X represented a partnership which acquired real property. He
advised each partner that he could not represent one partner afgair;st the other

in writing to clients of the Potential for conflicts and to recommend seeking
advise from independent counsel in such situations.
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SUMMARY OF ABA FILE NO. 2002D131 ‘-[‘D
By: Louise R. Driscoll, Assistant Bar Counsel

NATURE OF COMPLAINT: Code 03
ARPC 1.3 Neglect
OPENED: 9/9/02 ' DISMISSED: 11/20/02

Complainant alleged that Attorney X delayed in taking appropriate steps
to close her aunt's estate. Attorney X did not respond to the complaint so bar
counsel opened a grievance investigation.

In the mandatory response, Attorney X explained that he represented the
executor of the will, the complainant's brother. Attorney X had no obligation to
keep the complainant notified of matters pertaining to the estate. Attorney X
explained that he had been in contact with the client and the client's attorney
in Oregon regarding the estate. During their last conversation, Attorney X was
told that the executor and his Oregon counsel planned to proceed in Oregon.

Attorney X later learned that the executor's ill health required the
appointment of a conservator. Attorney X has tried unsuccessfully to contact
the conservator so matters necessary to the closing of the estate can be
completed.

Attorney X indicated that he's anxious for the estate to close but that it
will need the actions of the Conservator or the Oregon attorney. Attorney X
has contacted the complainant to explain his limited role in the process.
Although there have been delays in the estate’s closing, bar counsel concluded
that Attorney X was not primarily responsible for the delays. Likewise,
Attorney X had no duty to communicate with the complainant regarding Estate
proceedings. Accordingly, bar counsel dismissed the complaint.
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SUMMARY OF ABA FILE NO. 1993D003 gk' .
v

By Mark Woelber, Assistant Bar Counsel
NATURE OF COMPLAINT: Code Interference with Justice

OPENED: 01/15/93
CLOSED BY WRITTEN PRIVATE ADMONITION: 10/15/93

DR 1-102(A)(5) (prejudice to administration of justice)
DR 7-102(A) (1) (harassment)

Attorney X represented Client, a criminal defendant.
Trooper alleged that the attorney committed three acts of
misconduct during trial.

At the end of trial one day, Client stood along with
everyone else when the judge left the courtroom. When this
happened, the court security officer ordered Client to "sit"
because it "appeared" that Client might file out of the
courtroom along with spectators. Attorney X told the security
officer to stop treating Client like a dog. There was some
dispute about how loudly Attorney X said this; it was 1loud
enough for a newspaper writer to hear, though a later article
did not report the incident as disruptive. There was no
evidence that Client was actually attempting to leave the
courtroom, nor that the incident affected security in any way
at the time or later during trial. Bar Counsel concluded that
Attorney X's conduct did not constitute an interference with
justice.

Trooper alleged that during closing argument Attorney X
misstated facts and insulted Trooper. Bar Counsel concluded
that the prosecuting attorney and the judge were in the best
position to note and correct any improprieties by Attorney X
during closing, and that his statements did not warrant any
discipline.

During a recess in Trooper's testimony, when the parties
and spectators were present in court but the judge and jury
were not, Trooper and Attorney X had a conversation during
which the attorney called Trooper a "f_____ g liar." The
language was overheard by spectators and the incident was
reported in the local press. Bar Counsel found that this
remark tended to reduce respect for the legal profession and
the justice system, and also amounted to harassment. Bar
Counsel requested and received approval to impose a written
private admonition, which Attorney X accepted.

110.02/19930003/1709D1ISCS
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SUMMARY OF ABA FILE NO. 1998D086 <
By: Louise R. Driscoll, Assistant Bar Counsel

Nature of Complaint: Code 07; Interference with Justice

ARPC 3.4 Fairness to Opposing Party and Counsel
Bar Rule 22(b)

OPENED: 05-27-98 DISMISSED: 9-23-99

Attorney X's client filed a bar grievance against Lawyer C alleging that
Lawyer C had a conflict of interest that required him to withdraw as an
attorney in a custody dispute. In response to the grievance, Lawyer C wrote a
letter to bar counsel detailing the facts and circumstances underlying the
alleged conflict of interest. Bar counsel declined to open the grievance for

investigation.

Jjudge found Attorney X in contempt and fined her $200 for the breach of
confidentiality.

Bar counsel agreed that Attorney X violated the confidentiality provisions
of Bar Rule 22. Bar counsel concluded that the finding of contempt and the
imposed sanction adequately addressed the breach of confidentiality and
additional discipline was not merited. Bar counsel dismissed the grievance
with a stern dismissal letter and warned that any new breach of confidentiality
would result in discipline additional to that imposed by the court. Since the
grievance was filed, Lawyer C moved to inactive status and is pursuing a career
unrelated to the law. Attorney X closed her law firm and no longer represents
individuals in the practice of law.
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