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DISCLAIMER
This manual is not legal advice and is not a substitute for legal or risk management
advice. You should obtain competent legal or risk management advice on anything
discussed in this manual and not rely upon the explanations of the law and risk
management set out in these materials. These materials are intended solely to help
you determine when to seek professional advice. While every effort has been made
to make these materials as accurate as possible, the matters discussed here are
complex and these materials are necessarily simplistic and incomplete. The author
will not be responsible for any errors.
Under no circumstances will the author of this manual or his
law firm be liable to any person for any bad thing that may
happen because a reader disregarded this warning.
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Introduction

PART I
THE LEGAL LANDSCAPE OF VOLUNTEERS AND
NONPROFIT CORPORATIONS
CHAPTER 1. SHOULD YOU BE WORRIED?
There really isn’t any question about it: there are legal risks associated with
being a volunteer; you can’t avoid them completely, you can only educate yourself
about those risks and ways of managing them.
At the risk of scaring you, here are some all too common examples:
The auto accident. You volunteer to drive a group of little league
baseball players to a baseball game. You are involved in an auto accident
and some of your little league passengers are hurt. Are you liable for their
injuries? If so, will your insurance cover the claim?
The embezzling employee. You serve as a director and the treasurer
of a nonprofit corporation. You are advised that your executive director has
embezzled monies that were supposed to have been paid to the IRS as
withholding taxes. Now the IRS has demanded that you pay it the
embezzled monies. Are you liable?
The fired volunteer. You are an unpaid supervisor of a group of
volunteers. One of the volunteers has failed to perform adequately, and you
have terminated his volunteer status with the organization. Now the former
volunteer has sued you and the organization for slander, libel and wrongful
dismissal. Are you liable?
Sexual misconduct. One of your organization’s volunteer coaches
has been arrested and charged with child sexual abuse. Now several of the
parents are threatening to sue you and the organization. Are you liable?
The overpaid executive director. When you were on the board of the
organization, you voted for a bonus for the executive director. Now the IRS
says you are personally liable for a penalty equal to 10% of the bonus paid.
Are you liable?
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To understand these questions, let alone find the answers, you need a little
knowledge about the law and a larger amount of knowledge about risk
management. This manual approaches both of those subjects. At the end of the
Handbook, we’ll revisit these questions.
Remember the purpose of this manual is to help you understand and apply
the principles of risk management. While Part II of this manual talks about it in
more detail, the fundamental concept of risk management is the identification and
management of risk areas. Through a variety of techniques, you can control known
risks and plan against unknown risks. The most important risk management
technique is education. And education starts with knowing a little law.
But don’t fool yourself. There is no such thing as a risk-free activity.
Everything we do in life involves risks; after all, there are risks associated with not
volunteering. Risk management techniques will help you be aware of and identify
risks, and minimize those risks, but those techniques cannot eliminate risk entirely.
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CHAPTER 2. INTRODUCTION, LIMITS AND CAUTIONS:
A LEGAL SHORT COURSE
This part of the handbook gives you a very brief overview of the law, and
especially the law as it relates to issues that commonly arise in being a volunteer.
You may be a service-providing volunteer, or a volunteer officer or director of a
nonprofit corporation, or a manager of volunteers. We’ll try to address some of the
more common ways volunteers can be impacted by the law.
This manual is not going to answer any of your legal questions. This
manual is not legal advice, and is no substitute for the work of your attorney or
your organization’s attorney. At most, this manual is intended to help you use your
attorney in a cost-effective way. You should not rely on this manual for anything
but background information and concepts. If you don’t understand this, you should
re-read the disclaimer on the first page.

Remember that the rules and concepts discussed in this
manual reflect Alaska law, and then only at the time the manual was
written. You should not regard this manual as helpful in any way in
understanding the law of any other state.

Broadly speaking, liability for damages can arise in three ways: (1) for
breach of a duty imposed by common law (a tort); (2) for breach of a duty imposed
by agreement (a contract); (3) or for breach of a duty imposed by statute (a crime
or civil offense). This manual is generally organized around those three broad sorts
of grounds for liability. Because those distinctions aren’t all that sharp, there is
considerable overlap.
Like any other specialized area of knowledge, the law has its own terms
and language. This manual attempts to avoid legal jargon, but some special terms
have to be used. Wherever possible, those terms are italicized (like this) when used
for the first time, and are defined in a Glossary at the end of this manual. See page
143. There’s also a Table of Abbreviations at page 148.

A special note on terminology here. A director is a member of
the board of directors of a nonprofit corporation and is almost
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always a volunteer. An executive director or chief professional
officer is the nonprofit equivalent of a chief executive officer, and is
generally a paid staff person, and therefore not a volunteer. In these
materials, a director means a member of the board of directors; an
executive director means a paid staff person who manages the dayto-day affairs of a nonprofit corporation.

The law, even just those aspects of the law that affect volunteers, has
become staggeringly complex. Most people, even lawyers, would likely agree that
it has become too complex. But however complex, it is part of the environment in
which you as a volunteer and your volunteer agency must function. You must have
some working knowledge to avoid the pitfalls and problems which you otherwise
might not even know were there.
Part of the complexity of the law results from the concept that different
standards of conduct apply to different kinds of persons. Consider the following
kinds of "volunteers."
"Pure" Volunteers. Alaska defines the pure volunteer as
one who does or undertakes to do that which he or she is not
legally bound to do, and which is not in pursuance or protection
of any interest. This definition excludes many kinds of persons
you might normally regard as a "volunteer."
Directed Service. Sometimes the court system will
order a person to perform a number of hours of "volunteer" work
as a part of a criminal sentence or civil penalty. If a judge has
ordered you to do something, pretty clearly you are not a
"volunteer."
Service for Compensation. If you have an agreement
that you will receive room and board in return for "volunteer"
services, you are receiving consideration in return for your
services; not money but meals and a place to sleep. Are you still
a "volunteer"?
Officers and Directors of Nonprofit Corporations.
Officers and directors of nonprofit corporations owe a special set
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of duties and obligations to the corporation and to persons
dealing with the corporation. By accepting selection as an officer
or director, that person agrees to be bound to those higher, more
rigorous standards.
Professionals Acting as Volunteers. A professional — a
distressingly vague term, but clearly incorporating attorneys,
accountants, physicians, dentists and architects, among others —
when acting in their area of expertise is held to a higher standard
of conduct than a non-professional.
Persons Acting in Their Own Interests. By definition, a
person acting in pursuit of their own interest is not a "volunteer"
in the legal sense. For example, a director or officer of a
condominium homeowner’s association may be acting in
pursuance of his or her own interests, since the decisions made
will directly affect his or her own property interests.
Student Volunteers. Students may be required to
perform community service as a part of their course work. This is
sometimes called "service learning." These students are receiving
something — a grade and credit for the course — in return for
their volunteer work. This kind of work is clearly not traditional
volunteer work, either.
Subsidized Volunteers. There are a variety of different
kinds of "subsidized" volunteers. Americorps, VISTA and the
Peace Corps, as well as organizations like Foster Grandparents
and Senior Companions might provide a living allowance or
stipend as partial compensation for the services individuals in
those organizations provide. Clearly these are not "pure"
volunteers, either.
All of these persons are to some extent "volunteers," but you can see that perhaps
the same legal standards should not apply to all of them. Just the sheer variety of
volunteers illustrates how the different situations confronting the courts and
lawmakers make the law more complex.
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A second reason the law is so complex is because it changes all the time.
Non-lawyers tend to regard the law as something that is immutable and
unchanging. It is not; it changes with our society. Indeed, much of the controversy
about the law today involves those areas that are changing and evolving.
Another source of complexity is the number of sources of the law and the
sometimes inconsistent or even contradictory laws that get passed. In Fairbanks,
Alaska, for example, there are four different law-making bodies (the United States,
the State of Alaska, the Fairbanks North Star Borough and the City of Fairbanks),
each adopting statutes and regulations with only a passing acknowledgment that
the other three exist.
An additional complexity arises from the existence of different courts. The
different courts do not always follow the decisions that each of them may make,
leading to additional confusion and complexity.
A final complexity arises out of the nature of law itself. Some people think
the law is all written down someplace, and that all you have to do is look it up to
know what it is. While some law is written down, most of the time the important
stuff is not. You may not always find clear answers to the questions you have.
One source of law is written: constitutions, statutes, ordinances, and
regulations. Statutes and ordinances are adopted by elected officials, Congress or
legislatures, or city councils and borough assemblies. But it just isn’t possible to
write statutes that fit all possible facts. To some extent, the "holes" in statutes are
addressed by regulations, which are rules written by government employees –
bureaucrats – as opposed to elected officials. But ultimately, someone must decide
whether a particular rule applies to a given set of facts.
Court decisions, particularly those made by appellate courts, are the other
source of law. Case law is precedent, instances where the same facts or similar
facts have been applied to a rule (whether constitution, statute or regulation) in the
past and clarify the rule to be followed in another case. Case law tends to be more
or less stable, or at least not changed without good reason. This is the rule of stare
decisis, which allows you to rely upon a previous case decision in deciding the law
in a present situation.
A special word about abbreviations: statutes in Alaska are abbreviated "AS"
for Alaska Statutes. Regulations in Alaska are abbreviated "AAC" for Alaska
Page 6

Volunteer Legal Handbook

A Legal Short Course

Administrative Code. From time to time, these materials will point you to specific
statutes and regulations using these abbreviations. For more information on
abbreviations and acronyms, please see the Table of Abbreviations at page 148.
As mentioned earlier, the law is changing all of the time. But there may not
have been a time in the last thirty years when the law of nonprofit organizations
has changed faster and more significantly than it is right now. Several factors have
come together to create strong pressure for change.
First, Congress and the IRS perceive a great deal of fraud in the area of
charitable giving. At a time when deficits are rising, there is a great deal of
concern about taxpayers avoiding their legal obligations, including fraud and
abuse by donors.
Second, in 2004 the U.S. Senate Finance Committee encouraged the
creation of a task force to recommend changes to Congress in nonprofit
governance and regulation. The outcome that effort was the Panel on the Nonprofit
Sector, which in turn led to the June 2005 Report, Strengthening Transparency,
Governance and Accountability of Charitable Organizations. A Supplement to that
Report was issued in April 2006. Those reports made a broad range of
recommended changes to the federal law of charitable organizations.
Third, in August 2006, Congress passed (but the President, at this writing,
has not yet signed into law) the Pension Reform Act of 2006. Despite the
misleading title, significant portions of the law deal with charitable organizations.
Those changes are addressed in more detail in this Handbook under the topic of
federal regulation beginning at page 31, but broadly fall into several categories:
• Increased reporting and scrutiny of in-kind and cash donations, with greater
requirements for appraisals and receipts
• Increased penalties for self-dealing, excess benefit transactions, fraud and abuse.
• Greatly increased regulation and scrutiny of donor-advised funds.
• Greatly increased regulation and scrutiny of supporting organizations.
• Increased and more detailed reporting requirements in charitable information
returns, including Form 990, with reporting requirements extended to more
charitable organizations.
• Greatly increased information sharing between the IRS and state governments on
exempt organizations.
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Some of these changes trace to the recommendations of the Panel on the Nonprofit
Sector, but only a small part of the Panel’s recommendations have been enacted so
far.
Fourth, there is an increased focus on “best practices,” and efforts to selfregulate to avoid the hazards of further governmental regulations. The Panel’s
Final and Supplemental Reports both speak to “best practices,” and there is an
informal effort in Alaska to develop “best practices” standards for nonprofit
organizations. For example, a “best practice” might include a requirement that
Form 990s be certified as accurate by the Chief Executive Officer and the Chair of
the Board of Directors, as is the case in the for-profit sector for corporations
regulated by Sarbanes-Oxley. Model bylaws might be another form of “best
practice.”
For all of these reasons, nonprofit officers, boards and volunteers can
expect to see increased regulation and scrutiny of their organizations over the next
few years.
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CHAPTER 3. TORT LIABILITY
With all of the foregoing in mind, the first group of risks of liability for
volunteers is "tort liability." Forty years ago, nonprofit, charitable organizations
enjoyed a general immunity from liability for torts. That immunity was created by
case law, and, beginning in 1965, was abolished by case law or statute in most
states. Immunity from tort liability as it exists today in Alaska arises from statute,
and is discussed below.
A tort is a civil wrong, misconduct which society may or may not deem
"bad" enough to warrant being a crime but, in any event, is "bad" enough to make
the wrongdoer financially liable for injuries suffered by the victim of the "bad"
act.
Some torts are also crimes. For example, punching someone in the nose is
the crime of assault; it is also the tort of assault. Driving 100 mph is a crime called
reckless driving; it is also a tort called "gross negligence." Generally, torts that are
also crimes involve a significantly worse kind of misconduct than torts that are not
crimes. Tort liability generally results in monetary damages that must be paid in
order to compensate the victim. Torts that are crimes also carry a risk of a special
kind of damages intended to punish the wrongdoer and not just compensate the
victim.
Most kinds of torts involving volunteers are purely civil wrongs, where
there is no crime associated with them. Of the five examples given in Chapter 1,
the auto accident and the fired volunteer involve a tort but, more likely than not,
no crime. The embezzling employee and the sexual misconduct claim involve torts
that are also crimes. The overpaid executive director involves neither a crime nor a
tort.
General Categories of Tort Liability.
Negligent and Intentional Actions. Torts can arise from legally different
kinds of conduct, ranging from very innocent conduct in the case of the tort of
innocent misrepresentation (innocently relaying information that turns out to be
false) to intentional bad conduct (again, punching someone in the nose). These are
several classifications of bad conduct, and classifications tend to matter a great
deal in terms of your exposure to damages and your risk of liability for the actions
of another.
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Intentional Bad Actions. In the "worst" class of tortious conduct are
intentional bad actions. Intentional torts usually involve bad faith, purposeful
misconduct or deliberate wrong. Punitive damages are almost always awarded to
the victims of intentional torts.
Grossly Negligent Actions or Inactions. Grossly negligent actions usually
involve action or inaction which substantially varies from the expected norm, a
reckless disregard for the rights of others. Grossly negligent conduct can
sometimes result in awards of punitive damages.
Negligent Actions or Inactions. Perhaps the most common kind of tort,
negligence involves a failure to meet a duty of care. Almost always, the wrongdoer
has failed to exercise that degree of care in a situation which would be expected of
a hypothetical reasonable person. The failure to exercise the duty of care must be
the proximate cause or legal cause of the injuries sustained by the victim.
Innocent Actions or Inactions. Under some circumstances, even innocent
conduct can be the basis for tort liability, particularly where the wrongdoer owes a
higher duty of care to the victim than is owed to the ordinary person. For example,
if you innocently relay false information to a victim, who reasonably relies upon
that false information, you might be liable for the tort of innocent
misrepresentation.
Liability for Acts of a Volunteer.
Under some circumstances, one person can be liable for the wrongdoing of
another. For example, if you direct a person to commit a tort, you are liable for the
victim’s injuries as if you had performed the acts yourself. But in addition, you can
be liable for actions or inactions of your employees and agents.
An employer is responsible for torts committed by an employee while the
employee is acting in the course and scope of his employment. This is the legal
doctrine of respondeat superior, "the master will respond," and dates from the
days of masters and apprentices.
Alaska courts have not yet addressed the issue, but a number of other states
have held that the doctrine of vicarious liability applies to volunteers acting for the
benefit of a nonprofit corporation. Certainly, many of the policies that justify the
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application in the employer-employee arrangement are present in the nonprofit
corporation-volunteer arrangement. There is quite a good chance that Alaska
courts will apply the doctrine if invited to do so, and you should assume in your
risk management procedures that your nonprofit corporation will be liable for any
tort committed by a volunteer in the course and scope of the volunteer’s duties.
On one memorable occasion, a nonprofit corporation in interior Alaska
found itself using as a driver for its transportation services a person required to do
volunteer work as a part of a criminal sentence. The criminal sentence was for
repeated drunk driving offenses. Obviously, volunteers do need to be screened and
the failure to screen can lead to tort liability. A nonprofit corporation owes a duty
to the persons it services to use a reasonable degree of care in selecting the
volunteers to deliver those services. This is particularly true for nonprofit
corporations that provide services to minors.
Liability for Injury to a Volunteer.
There is the obverse situation: while your volunteer is acting in the course
and scope of her duties, someone injures the volunteer. The liability of the
nonprofit corporation for the injuries of the volunteer is less certain in this
situation.
In the traditional employer-employee relationship, the legislature by statute
has established a duty in an employer to an employee who is injured in the course
and scope of his or her work. The system of worker’s compensation laws,
described in the labor law section of this manual, describes the employer’s duty to
compensate the employee for injuries sustained by the employee in the course and
scope of his or her duties. A nonprofit corporation needs to be careful to
distinguish between employees, who are subject to worker’s compensation
provisions, and volunteers, who may not be. See page 24.
Case law and statutes have established the employer’s duty to maintain safe
working premises for an employee. Several states have applied this doctrine
expressly to nonprofit corporations, requiring them to maintain a safe place for
volunteers to work. Other states have held nonprofit corporations to be negligent
in failing to provide a safe place for a volunteer to deliver services, the same result
by different reasoning. Note this rule can apply if the volunteer is working at
someone else’s premises on business of the nonprofit corporation, making the
nonprofit corporation liable for the actions or inactions of a third party.
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Other Liability.
Nonprofit corporations may also be liable for the negligent failure to
supervise in some situations. For example, if a nonprofit corporation offers day
care services, and one child injures another child, the nonprofit corporation could
be liable, not because it is somehow liable for the actions of the wrongdoing child,
but because the nonprofit corporation negligently failed to adequately supervise
the wrongdoing child.
Terminating a volunteer’s service to a nonprofit corporation also presents
some risks of tort liability. There is a risk that an unhappy volunteer will claim he
or she has been defamed; that his or her character has been damaged by being
"fired" as a volunteer. This issue is discussed in more detail at wrongful dismissal
or termination later in this manual, page 23.
ALASKA STATUTORY TORT IMMUNITY.
Statutory tort immunity occurs when the legislature enacts a statute
protecting certain kinds of persons from certain kinds of claims. Generally, Alaska
has only very limited statutory immunity for special kinds of volunteers. Fairly
recent changes in Federal law have altered the picture somewhat.
In 1993, Alaska adopted a limited liability statute for certain kinds of
persons. The statute does not provide a very complete form of protection, but it is
interesting. AS 09.65.170 provides some protection:
•

It extends to members of the board of directors and officers of
nonprofit corporations, members of the board of directors or
advisors of profit and nonprofit hospitals, school board members,
members of state governing bodies, commissions and advisory
boards and members of regional development organizations
(AS 44.33.026).

•

The statute limits liability for "personal injury, death or damage to
property" for an act or omission to act in the course and scope of
official duties. By inference, it applies only to those kinds of claims
made by third persons, not by employees or agents of the nonprofit
corporation or by the nonprofit corporation itself.
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•

The statute applies only to tort damages. It does not provide
immunity for breach of fiduciary duty or claims in contract.

•

The limitation on liability does not apply to gross negligence. It does
not protect the organization itself, only the list of persons in the
statute.

Other Special Alaska Statutory Immunity.
Emergency Aid. A person who provides emergency care or emergency
counseling to a person in immediate need of emergency aid in order to avoid
serious harm or death is not liable for civil damages, unless the person is grossly
negligent, reckless or engages in intentional misconduct. This is commonly called
a "good Samaritan" statute. AS 09.65.090(a).
Emergency Service Organizations. A member of an organization that exists
for the purpose of providing emergency services is not liable for damages unless
the volunteer is grossly negligent, reckless or engages in intentional misconduct,
or attempts to provide certain highly specialized kinds of emergency aid.
AS 09.65.090(b).
A "volunteer" is defined for this specific section as "a person who is
paid not more than $10 per day and a total of not more than $500 a year, not
including ski lift tickets and reimbursement for expenses actually incurred,
for providing emergency services." AS 09.65.090(b).
Aid in a Disaster. A person acting at the direction of the police, firemen or
emergency services personnel during a declared state of emergency is not liable
for his or her actions, unless the person is grossly negligent, reckless or engages in
intentional misconduct. AS 09.65.091.
Emergency Veterinary Care. Dog mushing has a veterinarian’s good
Samaritan law. AS 09.65.097.
Voluntary Aircraft Safety Inspection. If an FAA certified mechanic
participates without compensation in a voluntary aircraft safety inspection, he or
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she is not liable for civil damages, unless there was gross negligence.
AS 09.65.092.
Aircraft and Watercraft Guest Passengers. An owner or operator of an
aircraft or a watercraft is not liable as long as the aircraft or watercraft is not being
used for commercial purposes. The limit on liability does not apply if insurance
will cover the claim, although the owner or operator is not liable for damages that
exceed the amount of insurance coverage. AS 09.65.112.
Disclosure of Job Performance Information. An employer or former
employer is not liable for disclosure in good faith of job performance to a
prospective employer. There are numerous exceptions and qualifications.
AS 09.65.160. It’s unclear whether this immunity would be available for
information provided for a volunteer. One principle of case law in this area is that
laws restricting rights are interpreted narrowly; interpreting this law narrowly
would mean it would not apply to volunteers.
Livestock Activities. The Alaska Legislature decided that livestock are
“inherently dangerous” and determined that people who place themselves in
proximity to livestock assume the risk of injury or death caused by the livestock.
The statute contains numerous exclusions, exceptions, qualifications and
definitions. AS 09.65.145.
FEDERAL STATUTORY IMMUNITY.
Effective September 18, 1997, the federal Volunteer Protection Act went
into effect. The statute shows a lot of competing influences, and it’s not clear how
much impact it is going to have. To date, its impact would have to be described as
slight. But potentially it will provide volunteers, including most nonprofit board of
director members, with some protection.
The U.S. Supreme Court in the last two decades has shown signs it wants to
limit the scope of federal regulation of activities that are restricted to one state.
Legal commentators have noted the court may be taking a less expansive view of
the Fourteenth Amendment. The Volunteer Protection Act of 1997 reflects
Congress’s attempts to deal with that potential higher level of scrutiny. There is a
lot of uncertainty in this area as a result of the U.S. Supreme Court’s apparent
change of views. The constitutionality – specifically, whether the statute
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improperly trespasses on powers reserved to the individual states – of the Act is
pretty much an unknown.
Generally, Federal law preempts state law, meaning it displaces conflicting
state law. But in the case of the Act, Congress went to some pains to describe in
the Act exactly why they are seeking to protect volunteers from civil liability,
attempting to link protection of volunteers from civil liability to interstate
commerce. As a part of that effort, Congress acknowledged the rights of states to
"opt out" of the Act if they wish. And the Act provides that if individual states
have tougher laws protecting volunteers, then those tougher laws control and
displace the Act. One California court decision has addressed the “opt out”
provision and the interaction of the Act and state law. See, e.g. Galindo v. Board of
Directors of Latin American Civic Assoc., 2006 Cal. App. Unpub. LEXIS 378, 11
(Cal. App. 2006) (unpublished).
Section 3 of the Act describes the process by which a state may elect to opt
out of the Volunteer Protection Act of 1997. Essentially, the Alaska Legislature
would have to adopt a statute. Alaska has not taken this step. Thus, to the extent
that the Alaska statutory protections described above provide additional protection
to volunteers, those state laws and not the Federal act are the controlling laws.
Some states have adopted laws granting volunteers conditional immunity
from liability. For example, some states provide immunity only if the nonprofit
corporation maintains a minimum level of liability insurance. The following kinds
of conditional immunity are not inconsistent with the Act and remain in effect
despite other provisions of the Act. Put another way, the following conditions and
limitations to volunteer immunity are permitted by the Act. Presently, no Alaska
statute attaches any condition to the limited liability protections afforded to
volunteers.
•

If state law limits volunteer liability only if the nonprofit adheres to
risk management procedures, including mandatory training of
volunteers, that provision is not inconsistent with the Act, and in that
state nonprofit organizations must meet those requirements to enjoy
the benefits of the Act.

•

If state law limits volunteer liability only to the extent that an
employer is not liable for the acts or omissions of its employees, that
provision is not inconsistent with the Act, and in that state nonprofit
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organizations must meet those requirements to enjoy the benefits of
the Act.
•

If state law does not limit liability in the case of claims by an officer
of a state or local government acting pursuant to state or local law,
that provision is not inconsistent with the Act, and in that state
nonprofit organizations must meet those requirements to enjoy the
benefits of the Act.

•

If state law conditions liability on a financially secure source of
recovery like an insurance policy, then that provision is not
inconsistent with the Act, and in that state nonprofit organizations
must meet those requirements to enjoy the benefits of the Act.

Requirements for Federal Volunteer Protection.
There are five requirements which must be met for a volunteer to be immune to
claims of liability under the federal Volunteer Protection Act of 1997, detailed
below. But note that there are also exclusions from immunity: conduct for which a
volunteer will be liable despite the provisions of the Act. Some of what Congress
has described as the requirements for immunity might be better characterized as
exclusions from immunity.
• You must be a volunteer within the meaning of the Act. You must not
receive compensation for your services (other than reasonable
reimbursement of expenses incurred), except that if you are an
officer or director, you may receive compensation to a limit of $500
per year.
•

The activity giving rise to the claim must have been in the scope of
the volunteer’s responsibilities at the time of the activity.

•

If the volunteer activity requires licensing or certification, the
volunteer had that licensing or certification.

•

The harm cannot have been caused by willful or criminal
misconduct, gross negligence, reckless misconduct, or a conscious,
flagrant disregard of the rights or safety of the individual harmed.
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The harm was not caused by the volunteer operating a motor vehicle.
If you have to have either an operator’s license or maintain insurance
to operate the vehicle, and the claim arises from the operation of the
vehicle, then the Act does not provide immunity.

Exclusions from Federal Immunity.
Even if all of those requirements are met, there are certain kinds of conduct
and actions for which, as a matter of policy, there is no federal immunity. In
addition, the immunities provided by the Act don’t help a volunteer being sued by
the nonprofit entity for whom he or she delivered services, and they don’t help the
nonprofit organization itself. These types of conduct are deemed so offensive by
Congress that there is no immunity, although it is difficult to see how you could
engage in this conduct and still meet the requirements for immunity described
above.
•

Crimes of Violence. This phrase is defined at 18 U.S.C. §16. The
term "crime of violence" means—
(a) an offense that has as an element the use, attempted
use, or threatened use of physical force against the person or
property of another, or
(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force against the
person or property of another may be used in the course of
committing the offense.
Acts of international terrorism, defined at 18 U.S.C. §2331, are also
excluded. Note there must have been a criminal conviction for the
exclusion to operate.

•

Hate Crimes. A hate crime is defined at 28 U.S.C. §534 in a note as:
[C]rimes that manifest evidence of prejudice based on race,
religion, disability, sexual orientation, or ethnicity, including
where appropriate the crimes of murder, non-negligent
manslaughter; forcible rape; aggravated assault, simple assault,
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intimidation; arson; and destruction, damage or vandalism of
property.
Note there must have been a criminal conviction for the exclusion to
operate.
•

Sexual Offenses. A crime involving a sexual offense, as defined by
state and not federal law. Note there must have been a criminal
conviction for the exclusion to operate.

•

Civil Rights Violations. There is no immunity for conduct that
"involves misconduct for which the defendant has been found to
have violated a Federal or State civil rights law." This is a very broad
exclusion and does not explicitly require a criminal conviction.
Because many kinds of claims can be asserted as civil rights
violations under federal law pursuant to 42 U.S.C. §1983, this may
be an extremely broad and important exception.

•

Claims Involving Use of Alcohol or Drugs. There is no immunity for
claims where the volunteer was under the influence, under state law,
of alcohol or drugs at the time of the misconduct. Note that this
exclusion does not require a conviction of a criminal offense.

Miscellaneous Provisions.
There are some important miscellaneous provisions in the Act regarding the
liability of volunteers and the nonprofit corporations.
The Act provides that there is no protection from liability to the nonprofit
organization by reason of the Act; that is, it protects individuals and not the
nonprofit corporation for whom the volunteer provides services. However, there
may be indirect protection. In many cases, a nonprofit corporation may be liable to
third parties injured by volunteers under the doctrine of respondeat superior, "the
master will respond," page 10 above. It’s not clear from the Act whether the
immunity of the volunteer will protect the nonprofit corporation from liability
under the doctrine of respondeat superior.
Some of these rules were at issue in Armendarez v. Glendale Youth Center,
Inc., 256 F.Supp. 2d 1136 (D.C. AZ 2003), where the former CEO of a nonprofit
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sued the nonprofit corporation and its individual, volunteer board of directors for
unpaid wages. The court held that the federal Volunteer Protection Act protected
the individual board members from liability under the Fair Labor Standards Act,
29 U.S.C. §201, even if the nonprofit corporation was unable to pay any judgment
in favor of the former employee.
A federal court in Oregon similarly found that the uncompensated president
of a nonprofit was entitled to immunity under the Act. See Nunez v. Duncan, 2004
U.S. Dist. LEXIS 11037 (D.Or. 2004). The court relied on Armendarez and
essentially determined that there were no facts that would remove the nonprofit’s
president from the protection of the Act. The California Court of Appeals reached
essentially the same conclusion in Galindo, cited above, under both state and
federal law. Unfortunately, Nunez does not contain substantial analysis of the Act
or its application.
There are some unresolved issues for unincorporated associations and the
federal Volunteer Protection Act. For example, what happens if the nonprofit is an
unincorporated association? Remember the federal law leaves the entity liable, and
only protects the volunteers. But in the case of an unincorporated association, the
members are jointly and severally liable for the obligations of the entity. We don’t
know yet whether the Act will protect volunteers in the context of an
unincorporated association.
However, it is clear that nothing in the Act protects the volunteer from
liability to the nonprofit corporation. If the nonprofit corporation is liable even if
the volunteer is immune, then the nonprofit corporation could still have the right to
recover its losses from the volunteer in many cases.
The Act provides that volunteers are only liable for the portion of any
injuries that they caused, not for all of the injuries without regard to the actions of
others. Alaska’s tort reform laws already provide that kind of relief generally.
The Act also provides for some limits on the amounts that can be recovered
from volunteers, where they are held liable. A volunteer may not be held liable for
punitive damages unless the volunteer’s actions are proven by clear and
convincing evidence to have constituted willful or criminal misconduct or a
conscious, flagrant indifference to the rights or safety of the victim. There are
limits on non-economic losses, as that term is defined in the Act. Those limits
resemble existing provisions of Alaska’s tort reform laws.
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It’s not clear whether the law will withstand constitutional challenge. If it
does, it provides some useful benefits to volunteers concerned about personal
liability for merely negligent acts.
Improving Volunteer Protections.
Here are some suggestions for ways nonprofit corporations can improve the
chance that their volunteers will be protected under the Federal Act:
Volunteer Work Descriptions. One of the requirements for immunity is that
the volunteer be working within the scope of his assigned tasks. That will be much
easier to establish if you have written work descriptions for your volunteers. See
page 97.
Meet Licensing Requirements. Another requirement for immunity is that
any licensing requirement be met. Work descriptions should be evaluated for any
licensing requirements; for example, if the work of the volunteer can be
characterized as child day care services, is there a licensure requirement? If there
are permissive, rather than mandatory licensing requirements, consider whether
your nonprofit corporation should require compliance by the volunteer.
Auto Insurance. There is an effective exclusion for matters involving motor
vehicles. The Act provides no protection whatsoever for injuries caused by a
volunteer while operating a motor vehicle. This underscores the need to be certain
auto insurance is in place. See page 101.
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CHAPTER 4. CONTRACT LIABILITY
The second major area of legal liability for nonprofit corporations and
volunteers is the group of risks associated with contractual liability. Not all
contracts are signed and written; most oral contracts are quite enforceable and
some contracts and some terms in contracts are implied by law. This part of the
manual very briefly summarizes some of the issues in contract law that are likely
to affect volunteers.
Written Contracts. At the risk of stating the obvious, if a nonprofit
corporation has entered into a written contract for goods, services or anything else,
and breaches that contract in some way, perhaps by attempting to terminate it
early, or by refusing to pay the contract price, the nonprofit corporation faces a
risk of liability for damages for breach of contract.
Contracts are usually enforceable according to their terms, unless they are
adhesion contracts, which are interpreted to favor the party who didn’t write them.
For example, any term in an insurance policy, which is an adhesion contract
offered on a "take it or leave it basis" (you don’t get to negotiate over the terms)
will be interpreted according to the insured person's reasonable expectations, not
necessarily according to the insurance company’s interpretation.
Some kinds of contracts are unenforceable as a matter of law, usually on the
grounds of public policy. For example, a contract between you as a director of a
nonprofit corporation and the nonprofit corporation to indemnify you for your
intentional misconduct would not be enforceable.
The kind of written contract that should concern individual officers and
directors most is a personal guaranty, your promise to be responsible for the debts
of another person, usually the nonprofit corporation. A personal guaranty is risky
and you should never sign one without the advice of your attorney.
Oral Contracts. Some people believe that an oral contract, one never
reduced to writing, is not enforceable. That’s just not true. Except for a few special
kinds of contracts, an oral contract is just as "legal" as a written contract. One of
those exceptions is the personal guaranty mentioned in the preceding paragraph.
With some exceptions, the promise to answer for the debt of another must be in
writing to be enforceable. Most kinds of unwritten promises or agreements are just
as enforceable as any written agreement.
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Special Classes of Contracts for Nonprofits.
All kinds of contracts are important to nonprofit corporations, but some are
critically important to officers and directors. Those special classes of contracts are
discussed here.
Agency. An agent is a person who is authorized to act in the name of
another person, called a principal. The agent’s acts, if made with authority, are
binding upon the principal just as if the principal had performed them himself or
herself. Both employees and volunteers can be agents for nonprofit corporations.
Examples of agency relationships are everywhere, but the most common is
the relationship between an employee and an employer. The employee is an agent;
the employer is the principal. This area of agency has given rise to a whole area of
law, called employment law, that is discussed later in this Chapter. Other agency
relationships are discussed here.
•

Directors are agents for the nonprofit corporation. They are persons
authorized to act, within the limits of their authority, for the
nonprofit corporation as principal. As agents, they owe certain
fiduciary duties to the nonprofit corporation and the members of the
nonprofit corporation. Those fiduciary duties are discussed later in
these materials.

•

Officers of a nonprofit corporation are agents for the nonprofit
corporation as well. They are authorized to act in the name of the
nonprofit corporation; indeed, the primary way in which any
corporation acts is through the actions of its officer-agents. When a
nonprofit corporation treasurer signs a check, she is not signing the
check herself but is signing it as agent for the nonprofit corporation.

There are always limits on the kinds of things which an agent may do.
Some of the limits are imposed by statute, for example. By statute, an officer has
no authority to perform an act which would make it impossible for the nonprofit
corporation to continue to conduct business. And there is a statutory prohibition
against a nonprofit corporation making loans to its directors. Other limits are
imposed by the rules of the nonprofit corporation itself, its Articles of
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Incorporation and Bylaws. Still other limits can be defined in a job description,
employment agreement or service agreement for employees and volunteers.
Employment Law. Employment law is a special kind of agency law,
dealing with what the law used to call the "master-servant" relationship. This is a
complex area of law that affects a nonprofit corporation every day. Only a few
selected topics are discussed here.
Wrongful Dismissal. Some employment agreements are for definite terms;
a year, for example. But most are for an indefinite term: the employee stays
employed until the employee quits or the employer dismisses them. Dismissal, in
Alaska, must almost always be for cause. There really is no such thing as
"employment at will."
• Alaska law implies a promise of good faith and fair dealing in every
contract, including an employment contract. In the context of
wrongful dismissal, that means you cannot fire an employee "at
will," except for good cause. The failure to have good cause can
expose a nonprofit corporation to liability for wages not paid and
other damages to a wrongfully terminated former employee.
•

Since there is a requirement of good faith, a nonprofit corporation
must take care to have in place a program of review and evaluation
of all employees, including the corporation’s executive director. One
of the most common kinds of lawsuits faced by a nonprofit
corporation arises from a claim of wrongful dismissal. The nonprofit
corporation may want to consider developing and implementing a
personnel policy and review procedure to reduce the possibility of
facing such a claim.

• Alaska law recognizes that on termination or evaluation of an
employee or even a volunteer, the law of defamation applies. Either
an employee or a volunteer may sue a nonprofit corporation which,
through its agents, defames the employee or volunteer by saying or
writing untrue things about the employee or volunteer, where the
untrue things are learned or heard by third parties.
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Wrongful dismissal is also prohibited under federal law. An aggrieved employee
(or volunteer) only needs some circumstantial evidence that he or she was fired for
a retaliatory reason to proceed with a retaliation claim. See Sylvester v. SOS
Children’s Villages Illinois, Inc., Op. No. 05-4219 (7th Cir. 2006).
Discrimination. Don’t get confused here. Discrimination is not always
illegal. Wrongful discrimination, however, is illegal. This part talks about
wrongful discrimination.
Alaska law strictly prohibits discrimination by anyone, including nonprofit
corporations and their employees, in the selection, hiring, review, promotion,
payment or discharge of employees based upon race, religion, sex, age, national
origin and other legally protected categories. Wrongful discrimination exposes a
nonprofit corporation to criminal liability, administrative sanctions, and civil
liability to the victim of the discrimination.
Federal law also prohibits wrongful discrimination, but it is generally a
little easier to comply with than is state law. Federal law generally carries more
severe sanctions, however.
Frequently, contracts which nonprofit corporations make, including grants,
service agreements and procurement agreements, contain special nondiscrimination terms and conditions. You need to make a special review of each of
those agreements when you enter into them to avoid inadvertent violations. You
should also make certain that the terms of your agreements are not mutually
inconsistent, requiring you to do one thing in one contract and barring you from
identical conduct in another contract.
Worker’s Compensation. Alaska has a mandatory worker’s compensation
system; it is an implied term of essentially every employment agreement. Worker’s
compensation is an odd mix of statutes, insurance companies, and an
administrative agency. While certain kinds of employees are exempt from the
requirement of worker’s compensation, the exemptions are narrow and courts do
not favor them. There is no special exemption for nonprofit corporation
employees.
The worker’s compensation program applies to every "employee" of an
"employer." Officers of nonprofit corporations may be covered, at the option of
the nonprofit corporation, but only if the board of directors elects to have those
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officers covered. AS 23.30.240. For the purposes of worker’s compensation
insurance, the definition of "employee" is quite detailed. One of the tests is
payment for the work. 8 AAC 45.890. Other tests are discussed below.
There are grave consequences for a failure to obtain required worker’s
compensation insurance. It is a crime, and it exposes not only the nonprofit
corporation but also the individual officers and directors who failed to obtain the
worker’s compensation insurance to financial liability.
There are a dismaying host of other laws affecting the employment
relationship. Only a selected few, more common to nonprofit corporations, are
discussed here.
Wage and Hour Laws. State and federal law strictly regulates the wages to
be paid and the hours that may be worked by an employee. Overtime pay at one
and one-half times the regular hourly rate is mandated in Alaska for any time in
excess of eight (8) hours in a single day or forty (40) hours in a single week. There
are only a very limited number of exceptions; there is no general exception for
nonprofit corporations. The exceptions are interpreted quite narrowly, and only a
few are discussed here.
A non-employee/volunteer, defined as an individual engaged in the
activities of a nonprofit religious, charitable, cemetery, or educational organization
where the employer-employee relationship does not, in fact, exist, and where the
services rendered to the organization are on a voluntary basis, is exempt from
overtime laws. AS 23.10.055(6). However, if someone is being paid anything of
value for their services, you should assume they are an employee.
Individuals employed in a genuine executive, administrative or professional
capacity are exempt from overtime laws. AS 23.10.055(9). There are definitions
for each term, and in each instance not more than 20% of the employee’s time may
be spent on non-executive, non-professional or non-administrative matters. 8 AAC
15.910. Recent amendments to the statute require these definitions to be
interpreted in accordance with the federal Fair Labor Standards Act and its
regulations. Another recent amendment to the statutes makes it clear that persons
acting in a supervisory capacity (and who do not meet the definition of an
executive, administrative, or professional employee) are subject to the overtime
laws. In most nonprofit corporations, few, if any, employees will be exempt.
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Here are some other kinds of employees who are exempt from the general
overtime laws. Please consult an attorney before concluding a person fits in any of
these categories. See generally AS 23.10.055.
• Agriculture-related activities, including things ranging from beekeeping to forestry.
•

Fishing, including fish farming, is exempted from wage and hour
requirements.

•

Certain limited kinds of nonprofit residential child care and
educational institutions have exemptions from wage and hour laws.

Child Labor Laws. Children enjoy special protection under labor laws. For
example, minors are not permitted to work in hazardous occupations, but are
exempted from wage and hour laws, to the extent of thirty (30) hours per week.
"Volunteers" v. "Employees."
It’s frequently critical to be able to tell "volunteers" from "employees."
Employees, as discussed above, are entitled to worker’s compensation insurance,
overtime, and the protection of various other statutes. Volunteers are not subject to
worker’s compensation laws or wage and hour laws. They may or may not be
subject to other kinds of protections.
It’s not always easy, however, to tell volunteers from employees, but here
are some guidelines. The cases focus on worker’s compensation, but the rules
probably have general application.
•

To the extent that a "volunteer" works under the same kind of
supervision as a paid employee, it’s more likely they will be treated
as an employee.

•

To the extent that a "volunteer" does work that is or has been
traditionally done by paid employees, it’s more likely they will be
treated as an employee. Note the importance of this rule to any
nonprofit corporation inclined to replace paid staff with volunteers.
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•

To the extent that a "volunteer" works side-by-side with a paid
employee, under the same conditions but without pay, it is very easy
for the courts to conclude the "volunteer" is also an employee
entitled to the protection of employment laws.

•

If the "volunteer" receives some form of "compensation," other than
the pleasure of serving in a good cause, the "volunteer" is more
likely to be treated as an employee.

There is no hard and fast rule that if two or more of the tests are satisfied, a
"volunteer" will be an "employee" and thereby subject to worker’s compensation
and overtime. Even more confusingly, it may be that different tests are used for
different purposes; that is, the definition of "volunteer" may not be the same for
purposes of wage and hours claims as it is for worker’s compensation insurance.
Volunteers as Employees.
Many persons associated with nonprofit corporations are volunteers and not
employees. While a volunteer is usually still an agent, as discussed in the
preceding section, it is not at all clear whether all of employment law applies to
volunteers as well. The law in this area is regrettably murky. Subjects here are
divided into three categories: probably not applicable, probably applicable, and
applicability unclear. There is almost no case law in this area. There are few
statutes that clearly apply. Readers are cautioned that this section is largely
speculative.
Probably Not Applicable. So long as nothing resembling consideration is
given to a volunteer, it is more likely than not that the following general areas of
employment law are inapplicable to volunteers.
•

Worker’s Compensation. See the discussion of worker’s
compensation above. CAUTION: To the extent that the injury to a
volunteer arose from the negligence of the nonprofit corporation,
there may still be a claim brought by the volunteer, not as an
employee but simply as a victim of negligence.

•

Wage and Hour. It is reasonably clear that wage and hour statutes do
not apply to true volunteers. AS 23.10.055(6). However, the policies
underlying wage and hour laws – protection of the health, efficiency
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and general well-being of workers – may apply with equal force to
volunteers.
•

Compensation-Related Contributions. So long as no wages are due
to a volunteer, there is no obligation in a nonprofit corporation to
pay employment security tax or other employer obligations to the
State or Federal authorities. Note that the test is not whether or not
wages have been paid but whether they should have been paid.

Probably Applicable. It is more likely than not that certain kinds of labor
laws, generally those that are codifications of case law, will apply to volunteers
more or less to the same extent as employees. In most cases, the law probably
applies because the duty already exists as a matter of tort law anyway.
•

Safe Place to Work. Nonprofit corporations are probably required to
provide their volunteers with a safe place to work.

• Access to Personnel Files. Alaska law affords employees the right to
their personnel files. The policy is so strong that the rule may well
apply to volunteers and nonprofit corporations as well.
•

Lie Detector Tests. Except in the case of police officers, lie detector
tests may not be used by employers as a condition of employment.
The policy on this matter is so strong that it is likely the rule would
apply to nonprofit corporations screening volunteers as well.
AS 23.10.037.

Applicability Unclear. In most cases, it is not possible to determine whether
or not other labor laws apply to volunteers. These areas of uncertainty present real
problems for nonprofit corporations. The areas mentioned here are some of the
matters which a nonprofit corporation should consider with particular care.
•

"At-Will" Employment. Alaska courts have constrained the doctrine
of "employment at will." Even if an employer’s agreement with an
employee permits the employer to discharge the employee at any
time without cause, as a matter of law you cannot discharge the
employee without good cause. It is possible that the same rule will
apply to volunteers, and that you cannot terminate the volunteer's
delivery of services without good cause.
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•

Good Faith and Fair Dealing. Alaska law implies an obligation of
"good faith and fair dealing" in every contract, including the
employment contract. It is possible that the courts would imply an
obligation of good faith and fair dealing into the understanding
between a volunteer and a nonprofit corporation.

•

Defamation. The Alaska Supreme Court has held that a "fired"
volunteer can sue the nonprofit organization that "fired" her for
defamation. The defamation was alleged to be statements in a letter
to the board of directors of the organization that the volunteer had
been "abusive and vindictive" towards an organization employee.
McAdoo v. Diaz, 884 P.2d 1385 (1994). The same case held that
Alaska’s "whistleblower" statute does not apply to protect
volunteers.

•

Volunteers as Replacement for Employees. There are troubling
issues when a nonprofit corporation determines to discharge
employees and replace them with volunteers. On one side of the
issue, it may be important for the nonprofit corporation to continue
to deliver services, and it may only be possible with volunteers; on
the other side, such a course of action carries a grave risk that
resentment will arise, and affect volunteers in general. Policy issues
are beyond the scope of these materials, but there are a few legal
questions in the fact pattern.

When a nonprofit corporation asserts it had no economic choice but to
replace paid staff with volunteers, it is really saying that the financial priority was
to make such a decision. There are likely still paid staff at the nonprofit
corporation; just not in those positions. That raises questions of the good faith of
the nonprofit corporation in treating programs and personnel differently.
Substituting volunteers for employees also provides a justification for a court to
characterize the volunteers as employees: the only thing different about the
situation is that you aren’t paying for the delivery of services for which you
previously paid wages. Finally, to the extent you have paid staff and volunteers
working side-by-side at the same tasks or similar tasks, you have an invitation to
litigation and terrible morale, not necessarily in that order.
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The general rule in evaluating decisions of a board of directors is that a
court will not “second guess” the business decisions of a board of directors. See
page 84. But the rule is not strictly followed. The courts will substitute their
judgment for that of the board of directors, particularly where the court thinks that
the board of directors may have acted improperly. In making its “employee versus
volunteer” decisions, the board of directors should always assume that their
actions or inactions will be scrutinized by a court. A useful test for directors is for
them to ask themselves if they would be comfortable explaining their decision to a
judge or jury.
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CHAPTER 5. TAX LAWS AND OTHER GOVERNMENT
REGULATION
The federal government and, to a lesser extent, state governments, impose
extensive regulations on nonprofit corporations and very extensive regulations on
charitable corporations. This section of the Handbook addresses some of those
regulations. But first, and because we are going to be dealing with the Internal
Revenue Code pretty extensively here, we’ll review some terminology.

NOTE: You can best understand these complex rules, and the tax
rules in particular, by identifying the policies underlying them, and
not thinking of them as revenue-generating statutes.

A nonprofit corporation is a corporation whose income is exempt from
taxation in many cases. A charitable corporation is a special kind of nonprofit
corporation, typically but not always, operating under Internal Revenue Code §501
(c)(3), as to whom donations are usually deductible from income by the donors.
According to the IRS, in 2003 there were more than 1.3 million charitable
corporations listed in its database. Those charitable corporations raised some $195
billion in 2002, the last year for which I can find data. Obviously charitable
corporations are a significant part of the economy and play a significant role in
society.
Interestingly, while most of us think of large charitable corporations when
we think about them at all, the IRS reports that 73% of all charitable corporations
have budgets of $500,000 or less. Most charitable corporations are small
businesses.
For a variety of reasons, charitable corporations are much more closely
regulated by the Internal Revenue Code than simple nonprofit corporations. These
regulations typically impact a charitable corporation in several ways, including:
•

Restrictions on ways in which charitable corporations can raise
monies.

•

Restrictions on the uses charitable corporations can make of their
monies.
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Reporting requirements and information returns charitable
organizations are required to file.

Each of these topics will be briefly examined. Lastly, there is a discussion of
possible changes in government regulation.

Caution: This is an extremely complicated area of the law, with
literally hundreds of statutes and thousands of regulations. Many of
the statutes are new, so there isn’t a lot of precedent. Proceed with
extreme caution, and only with the advice of a qualified accountant
or attorney.

One last word by way of introduction: there are charitable corporations, and
then there are foundations, which are different animals, and are subject to different
rules. Foundations are discussed briefly later in this Handbook.
SECTION ONE: RESTRICTIONS ON FUND-RAISING
One way that governments regulate charitable corporations is by restricting
the ways in which they can generate monies for themselves. Classically, charitable
corporations raise monies in one of two ways: soliciting monies, in particular
donations, or by engaging in business activities. Both forms of revenue generation
are extensively regulated.
Donations.
Only donations to charitable corporations are deductible; a donation to a
nonprofit corporation that is not a charitable organization does not give the donor
a tax deduction. And not all transfers and payments to charitable corporations are
deductible. A volunteer engaged in fund-raising can expose himself and the
nonprofit corporation to considerable liability to the IRS and the donor by
innocently misrepresenting the deductibility of any particular "gift." To understand
the rules for deductible donations, we’ll first have to look at what a "donation" is.
The first requirement for a deductible donation is that there be a donation.
The IRS is pretty specific about this: there must not be something given in return
for the donation, not even something as intangible as a chance to win a lottery, or a
dinner, or a concert. To the extent there is something given in return, then the
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deductible donation is the difference between the value of the donation and the
value of the thing received. If you received a concert ticket worth $10 in return for
your $20 donation, then you have made a $10 donation.
Written Acknowledgment for Gifts. Since 1994, gifts of $250 or more must
have a written receipt from the nonprofit corporation to be deductible to the donor.
The receipt must be "contemporaneous," which in this context means received by
the donor before the due date for the donor’s tax return. The receipt may be for
each gift or may be an annual statement. The donated property must be described
in reasonable detail. If there was a "quid pro quo" (see next section) for the
donation, the value of the exchange must be estimated in good faith.
At this writing, Congress has passed but the President has not yet signed the
Pension Protection Act of 2006 (H.R. 4). Despite the title, the new law will impact
charitable giving in several ways, one of them involving contributions of cash. No
deduction will be allowed for any contribution of cash, check or other monetary
gifts unless the donor can show a bank record or a written communication from
the charity indicating the amount of the contribution, the date the contribution was
made, and the name of the charity. The practical effect on charitable organizations
who want the good will of their donors is to impose a requirement of a written
receipt on each and every contribution of cash or cash equivalent. This
requirement applies to contributions made in the tax year after enactment of the
law. H.R. 4, §1217.
The same law has made it more difficult for donors to give fractional
interests in tangible personal property. For example, if a husband and wife own a
valuable painting, and the husband gives half of his interest in the painting to a
charity, the husband will not be able to take a deduction for that gift. The IRS is
authorized to relax this rule by regulation, but, obviously, no such regulations are
issued yet. H.R. 4, §1218.
Valuation of Gifts. In the last ten years, the IRS has taken a more aggressive
position on the valuation of gifts (other than cash). Dozens of cases in the period
1992 - 1996 focused on disputes over the fair market value of donations. The IRS
believed that there was significant abuse, with donors claiming unreasonably high
valuations; donors believed that the IRS was claiming unreasonably low
valuations.
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In 1993, Congress directed the IRS to develop a procedure by which donors
could elect a valuation by the IRS in advance of donation. The IRS's response to
date has been limited to procedures for the valuation of art with a value of $50,000
or more.
Donations of vehicles are a particular sore point for the IRS. If a vehicle has
a value of more than $250.00, the value has to be substantiated. If it has a value in
excess of $5,000.00, the IRS requires a written appraisal - not simply a
Bluebook™ valuation - of the vehicle that includes fairly detailed requirements.
See generally IRS Publication 1771, "Charitable Contributions - Substantiation
and Disclosure Requirements."
Where non-cash, non-vehicle donations (other than stock with a known
market price) exceed $500, there are increased documentation requirements called
an "appraisal summary." Where the non-cash donations have a value of $5,000 or
more, the IRS also imposes an appraisal requirement. Such a "qualified appraisal"
must be prepared within 60 days of the donation, must be signed by a "qualified
appraiser" and must meet fairly rigorous substantiation requirements.
The Pension Protection Act of 2006, if signed into law, will toughen the
requirements for appraisals, narrowing the allowable error in appraised value and
increasing the penalties for over-appraisal. The penalties apply to both the
appraisers and the donors who use the appraisals.
Where a charitable organization that has received non-cash donations sells
those non-cash items, and the items are worth more than $500, it must report the
sale. As to all non-cash donations, where the charitable organization simply sells
the donations there are two risks: (1) for the donor, that the price realized on sale
of the donated goods, if lower than the appraisal, will be used by the IRS and not
the appraised value; and (2) for the donee, that there will be a sufficient number of
sales that the IRS will regard the income as an unrelated business activity,
triggering a tax liability (see page 37).
A charity that fails to provide donors with disclosure statements as required,
or that makes a disclosure that is incomplete or inaccurate, is subject to a penalty
of $10 per contribution, to a maximum of $5,000 per event. While a "reasonable
cause" exception is available as a defense, if the IRS concludes the behavior is
intentional or repeated, it can seek to revoke the nonprofit corporation’s §501(c)(3)
status.
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Quid Pro Quo Gifts. There’s a lot of confusion about this. A "quid pro quo"
donation is a payment or transfer made partly as a contribution and partly in
consideration for goods or services provided by the donee to the donor. A charity
that receives a quid pro quo contribution in excess of $75 must provide to the
donor a written statement that contains:
• A general statement that the donor’s deduction is limited to the
excess of the cash or value contributed over the value of the
goods or services provided by the donee/charity.
• A good faith estimate of the value of the goods or services
provided to the donor by the donee/charity in return for the
donor’s donation.
•

The disclosure must be in writing, and in a form and of a size that
makes it likely to come to the attention of the donor. A disclosure
statement in fine print inside a larger document will probably not
satisfy this requirement.

Token Goods or Services. If the quid pro quo consists of token goods or
services, then the donee is excused from the quid pro quo requirements. Two IRS
determinations, Rev. Proc. 90-12 and Rev. Proc. 92-49, help a little in defining
"token goods or services." If the charity intends the goods or services to qualify for
this exception it should say so in writing. Suggested language: "Under IRS
guidelines, the estimated value of the benefits you receive [describe the benefits]
is not substantial. Therefore, the full amount of your payment is a deductible
contribution."
There appear to be three different tests. Meeting any one of them is
supposed to be a "safe harbor" from risk of sanction.
•

Value Test. The fair market value of all benefits received by the
donee is not more than two percent (2.0%) of the payment or
$50, whichever is less. The $50 payment limitation is indexed to
inflation. For taxable years beginning in 2006, the limitation is
$86.

•

Logo Items. When the donor’s payment is $25 or more (adjusted
for inflation, the limitation is $43 for taxable years beginning in
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2006), and the only benefits are token items (bookmarks,
calendars, key chains, mugs, posters, t-shirts, etc.) bearing the
organization’s name or logo, and the aggregate cost (as opposed
to fair market value) of all items is within the limits established
for "low cost articles" under Internal Revenue Code §513(h)(2),
which for taxable years beginning in 2006 is $8.60.
•

Unsolicited Merchandise. Where the charity distributes to donors
free, unordered, and unrequested items along with the statement
that the recipient may keep the merchandise whether or not a
contribution is made, and the aggregate cost of all items received
during the year (as opposed to fair market value) is within the
limits established for "low cost articles" under Internal Revenue
Code §513(h)(2), which for taxable years beginning in 2006 is
$8.60.

Lottery Tickets. It is absolutely clear that lottery tickets are always deemed
to have a value equal to the amount paid to obtain them. That is, there is never a
tax deduction for a purchase of lottery tickets. Lottery tickets can never qualify as
a donation.
Newsletters. In return for the payment of "dues," many nonprofit
corporations give their "members" a periodic newsletter. Be careful here; a
newsletter can constitute a "quid pro quo" and is subject to complex rules and
limitations.
Newsletters will not constitute transfers with measurable value if they meet
the following tests:
•

The primary purpose must be to inform members about the
activities of the nonprofit corporation.

•

The newsletter is primarily available only to members. (But note
the inconsistency with the unsolicited gifts rule set out above.)

Any of the following activities with regard to a newsletter will transform it
into a "non-token" good or service for which the nonprofit corporation must make
a good faith estimate of value and report to the donor.
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•

If you accept payment for advertising. Free advertising for
related activities is probably all right.

•

If the newsletter contains articles written for compensation.

•

If the newsletter is sold from news stands, or is otherwise
distributed commercially.

•

If the newsletter is distributed to persons other than members by
paid subscription.

In-Kind Donations. In-kind donations of services from donors are not
ordinarily deductible. The lawyer who provides free legal services to a nonprofit
corporation is not permitted to deduct the value of those services. (There are
narrow exceptions for accrual-based donors; consult a good certified public
accountant before relying on the deductibility of in-kind services based on an
accrual-based donor.)
At this writing, Congress has passed but the President has not yet signed the
Pension Protection Act of 2006 (H.R. 4). Despite the title, the new law will impact
charitable giving in several ways, one of them involving some types of in-kind
gifts. Gifts of used clothing and household goods are no longer deductible unless
the donated items are in “good used condition or better.” The term “household
items” is defined to include furniture, furnishings, electronics, appliances, linens
and “similar items.” It does not include food, paintings, antiques, jewelry, gems or
objects of art. The term “good used condition or better” is not defined in the
statute. This change applies to all in-kind donations made after the law is enacted.
H.R. 4, §1216.
Donor Limits on Charitable Giving. It’s not usually a problem, but there are
arcane limits on the total dollar amount of tax deductible donations some kinds of
donors can make in a year. Consult a good certified public accountant if you need
more information.
Unrelated Business Income.
A second way in which governments regulate charitable and other nonprofit
corporations is by imposing a tax on revenues earned by the organization which
are attributable to a business activity that, in the judgment of the government, is
too remote from the organization’s exempt purpose. This is an extremely
complicated, extremely important area of nonprofit corporation law. Important
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nonprofit corporations in Alaska have been brought to ruin by IRS audits which
have resulted in tax and penalties associated with "unrelated business income."
Here is a very simple overview of this complex area of the law. Please consult
with a qualified certified public accountant in evaluating your own nonprofit
corporation.
The general rule is that any nonprofit corporation may be subject to a tax on
its "unrelated business income" if it regularly carries on a business that is
"unrelated" to its exempt purpose. If the unrelated business activities are more than
insubstantial, the nonprofit corporation may lose its tax exempt status.
An unrelated business is a trade or business that the nonprofit corporation
regularly carries on which is not substantially related to the nonprofit corporation’s
exempt purposes. Note that an activity which generates income used by the
nonprofit corporation for its purposes may still be an "unrelated trade or business;"
it’s the manner in which the monies are earned and not the use made of them that
triggers the tax.
An activity will be deemed "regularly carried on" if the activity is
conducted with the frequency and continuity comparable to the commercial
activities of for-profit corporations.
An activity is "substantially related" – and therefore not "unrelated" – to the
nonprofit corporation’s exempt purpose if the activity contributes to the nonprofit
corporation’s exempt purposes other than through the production of income. The
need for the funds generated by the activity does not of itself make the activity
"substantially related."
Specific examples of "substantially related" activities include:
•

an activity where substantially all of the work is carried on by
volunteers.

•

an activity that is carried on primarily for the benefit of members,
students, patients, officers or employees.

•

an activity that consists of selling merchandise, substantially all
of which has been donated.
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•

an activity that relates to the distribution of low-cost articles (see
the discussion at page 35) in connection with charitable
activities.

•

an activity where the business consists of a legal bingo game, in a
state where bingo games "are not ordinarily conducted on a
commercial basis."

NOTE: an activity may be "substantially related" and still fail other tests.
There is an ongoing dispute with the IRS about "pull-tabs" and the
taxability to nonprofit corporations of income generated by charitable gaming
"pull-tab" operations. You should obtain advice from a qualified certified public
accountant regarding this issue.
Exclusions From Unrelated Business Income Tax. The IRS excludes certain
kinds of unrelated business income from unrelated business income tax. That is,
even though the monies may be "unrelated business income" they are still
excluded from the tax imposed upon "unrelated business income." For the
exclusion to operate, and for the unrelated business income to escape taxation, the
income must not result from "debt financing." That is the activity generating the
income cannot be financed in substantial part by borrowed money. For example,
rental income is taxable as unrelated business income if your nonprofit corporation
owes money under a mortgage secured in the rented property.
Assuming the income is not "debt financed," the following kinds of income
are excluded from the unrelated business income tax:
•

Dividends, interest, and payments with regard to certain
securities, loans and annuities are excluded from the unrelated
business income tax.

•

Royalties paid for intellectual property rights – patents,
trademarks, copyrights – are excluded from the unrelated
business income tax. If a donor gave your nonprofit corporation a
patent, the royalties generated by the patent wouldn’t be taxable.

•

Rental income from real property is in many cases excluded from
the unrelated business income tax. Note there is no similar
exclusion for personal property.
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Gain from the sale of capital assets is excluded from the
unrelated business income tax. If your nonprofit corporation sold
a depreciated asset – a computer – for more than your nonprofit
corporation's basis, your nonprofit corporation would not pay
unrelated business income tax.

Nonprofit corporations are required to report unrelated business income.
There are stiff penalties for a failure to do so, and ultimately the risk that the
exemption will be lost. Use Form 990-T to report any unrelated business income.
State Fund-Raising Solicitation Issues.
This section addresses an issue of Alaska law. In 1993, the Alaska
Legislature adopted laws regulating charitable solicitations, AS 45.68.010-900.
The Alaska Department of Law is charged with enforcing the statute, but if you
call there you’ll get mostly an awkward silence. Here’s a brief summary.
A charitable organization must register with the Alaska Department of Law
before soliciting monies. The Alaska Department of Law has issued a detailed four
page Charitable Organization Registration Form. This form must be filled out by
every fund-raising organization annually on September 1 before solicitation of
contributions for the ensuring fiscal year. AS 45.68.010(a). The Department
requires a $40 registration fee annually. The most recent registration forms are
available online at http://www.law.state.ak.us/consumer. The state also accepts the
Unified Registration Statement (“URS”) form, available at http://
www.multistatefiling.org. The URS form is useful for regional or national
nonprofit organizations or any charitable organization that seeks to register in
more than one state.
If any of the information described in the registration form changes in the
charitable corporation during the year it must be reported to the Department of
Law. AS 45.68.010(e). A Charitable Organization Registration Form as filed, with
any additions or changes, is a public record available for inspection and copying
under AS 09.25.110. AS 45.68.060.
Organizations Excused. There are some significant exceptions from the
registration requirement:
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• A church or religious organization that is exempt from filing with
the IRS under 26 U.S.C. §6033(a)(2)(A) is similarly exempt from
these registration requirements.
• A few kinds of political organizations can qualify as charitable
corporations. If a political organization files reports under state or
federal elections laws it is exempt from the registration
requirements.
•

Small charitable organizations which will conduct fund-raising
activities involving $5,000 or less during its fiscal year or do not
intend to receive monies from more than ten (10) persons are
exempt, if no one is paid to solicit the money and no monies go
to salaries. AS 45.68.120(a)(3). If despite your intentions one or
the other contingency occurs, you must register within thirty (30)
days. AS 45.68.120(c).

• A person or municipality with a registered gaming permit under
AS 05.15.100.
Organizations required to register or exempted as small are required to
retain their records for five (5) years in auditable form. AS 45.68.070(b) and
AS 45.68.120(b).
Paid Solicitors. A "paid solicitor" is defined as a person who solicits
charitable contributions in return for compensation. The definition includes
persons who are employed by a paid solicitor. The term does not include attorneys
or bona fide salaried officers, employees or volunteers of a charitable organization.
Presumably, the compensation need not be based upon funds raised.
These laws are very tough on paid solicitors. They are required to complete
a detailed application form and to post a bond before making charitable
solicitations. They are required to have a written contract with the charitable
corporation for whom they are raising funds, a copy of which must be filed with
the Department of Law. The paid solicitor is also required, after each solicitation
campaign, to file a Financial Report on a Department form. The annual
registration fee for paid solicitors is $200.
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There is a long list of mandatory disclosures a paid solicitor is required to
make, including the true name of the individual making the solicitation, the true
name of the charity, the true name of the paid solicitor, the form and amount of
compensation the paid solicitor receives, and that a financial statement is available
for the charity upon request. There are other mandatory disclosures. The paid
solicitor is also required to mail written confirmation of a pledge within five (5)
days of the date it is received. The written confirmation must set out the
mandatory disclosures as well.
It is a Class A misdemeanor for a paid solicitor to seek contributions
without complying with the registration requirement of AS 45.68.010. A Class A
misdemeanor is a serious crime, punishable by a fine of up to $1,000 and a
sentence of up to one (1) year in jail. There is a right of private enforcement for a
violation of these laws. Either another charitable organization or an unhappy donor
can bring an action for damages and actual costs and attorney’s fees. A violation of
AS 45.68 is probably also a violation of the consumer protection laws,
AS 45.50.05-900.
The practical effect of AS 45.68 is to make it difficult to impossible for paid
solicitors to lawfully engage in fund-raising activities in Alaska. Boards of
directors of nonprofit corporations will need to be extremely careful about their
fund-raising activities to avoid becoming ensnarled in the "paid solicitor" rules.

REMEMBER: Any non-exempt organization that actively solicits
donations at any significant level MUST register.

Alaska Charitable Gaming.
This section also addresses issues of Alaska law only. Nonprofit
corporations in other states do not need to worry about this section.
Charitable gaming is highly controversial on several levels. While some
believe that it represents a benign, voluntary tax; others view it as taking
advantage of the statistically impaired at best and government-facilitated addictive
behavior at worst. These moral issues are beyond the scope of this manual, but you
should be aware they exist. We address this issue because the IRS from time to
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time has regarded charitable gaming proceeds as unrelated business income, and
therefore subject to unrelated business income tax.
Gambling is generally illegal in Alaska. AS 11.66.200. However, certain
kinds of gambling are legal, including pull-tabs, bingo and lotteries under certain
narrow circumstances. Playing cards, dice, roulette wheels, coin-operated
machines and the like are illegal. This section discusses when and how legal
gambling may be conducted, and the idea of "charitable gaming" in general.
Charitable gaming is regulated by the Division of Charitable Gaming in the Alaska
Department of Revenue, and is referred to in this section as "the Division."
Alaska law allows "authorized games of chance" to be conducted by
persons holding permits ("permittees") or by "operators" or "vendors" on behalf of
persons holding permits with the requirement that "net proceeds" be payable to
"qualified organizations." See generally AS 05.15.010 et seq.
The Alaska Department of Revenue has overhauled its regulations
governing charitable gaming, and the new regulations became effective January 1,
2003. The Department also made some amendments effective December 18, 2004
and September 3, 2005. These new regulations can be found in the Alaska
Administrative Code at 15 AAC 160.010 - 160.995. The regulations contain the
nuts and bolts of how to legally operate a charitable gaming activity. A charitable
organization should consult these regulations, along with a qualified attorney,
before engaging in any charitable gaming activity.
• Beginning in 2003:
• A qualified organization must obtain its own gaming permit
before applying to become a member of a multiplebeneficiary permitee.
• A multiple-beneficiary permittee or a self-directed permitee
(pull tabs and bingo) must designate a manager of
gaming.
• Special draw lotteries, where the winner is determined by a
means other than a drawing, are allowed as long as the
cost of a ticket does not exceed $10. The example given
of this type of lottery is a rubber duckie race, where the
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winner is determined by the order in which the duckies
cross the finish line.
• The Department may immediately revoke gaming permits
under certain circumstances. 15 AAC 160.885.
• There is a new section on renewal of permits, licenses, and
registrations. 15 AAC 160.886.
• The Department adopted a policy of “strict interpretation”
of AS 05.15 and the regulations to protect the public
interest. 15 AAC 160.932.
• Beginning in 2004, “animal classics” lotteries are allowed. 15
AAC 160.675 - .676.
• Beginning in 2005:
• “Calcutta pools” and “crane classics” are allowed. 15 AAC
160.715; 15 AAC 160.717.
• Gaming activities during the period that any required
reports to the State are delinquent is banned. 15 AAC
160.963.
Charitable gaming is a pretty misleading term, it refers to gambling that is
lawful because the proceeds go to a municipality (a city or borough) or to a
"qualified organization." A municipality is not a charity, and a "qualified
organization" need not be a charity, as discussed below.
Basically, "authorized games of chance" – legal gambling – are pull-tabs,
bingo and lotteries. The lotteries may be disguised: ice classics (guess the date and
time the ice goes out on a river or lake), rain classics (guess the total amount of
rain that will fall in a certain length of time), salmon classics (guess when the first
salmon will return to a given spot), fishing derbies (catch the biggest fish), goose
classics (guess when the first migrating goose will return to a given locale) and
many other variations. Certain kinds of pure lotteries and raffles are also
authorized.
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NOTE: so-called "Monte Carlo" gaming is not authorized. In an
Attorney General’s Opinion issued November 15, 1995, the
Department of Law stated that such events were illegal gambling,
and not permitted under the charitable gaming statutes.

Qualified Organizations. Qualified organizations, according to AS
05.15.690(36), include bona fide civic or service organizations or bona fide
religious, charitable, fraternal, veterans, labor, or educational organizations, police
or fire departments and companies, dog mushers’ associations, outboard motor
associations, or fishing derby, or nonprofit trade associations in the state that
operate without profits to their members and that have been in existence
continually for a period of three (3) years immediately before applying for a
license; the organization may be a firm, corporation, company, association, or
partnership. Note that since January 1, 1997, "political organizations" have been
generally ineligible to be "qualified organizations."
Plainly, some "qualified organizations" are a long ways from charitable
organizations. A "qualified organization" may be a charitable corporation but it
doesn’t have to be. Qualified organizations can include: (1) an organization or club
organized under or formally affiliated with a political party as defined at
AS 15.60.010; (2) an organization, not for pecuniary profit, constituted wholly or
partly to bargain collectively or deal with employers, including the state or its
political subdivisions, concerning grievances, terms or conditions of employment
or other mutual aid or protection in connection with employees; and (3) other
organizations described at AS 05.15.690(1)-(44).
Permittee. A "permittee" is a municipality or qualified organization that has
obtained a permit to conduct charitable gaming. This is the person intended by the
Alaska Legislature to benefit from the "profits" of the authorized games of chance.
To obtain a permit the municipality or qualified organization must submit an
application and the appropriate filing fee. The amount of the fee is based upon
gross revenues in the previous year. Two to six beneficiaries may apply for a
multiple-beneficiary permit; effectively, they may share in a permit.
A municipality may conduct a "local option" election to determine whether
or not charitable gaming will be permitted in the municipality. The election results
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are binding and prevent the Charitable Gaming Division from issuing charitable
gaming permits in or within five miles of the boundaries of the municipality.
A municipality may protest the issuance of a specific charitable gaming
permit, but the grounds for the protest are limited to the restrictions imposed by
law, and a permit may be issued despite the municipal protest.
A permittee is required to designate a "member in charge" and an "alternate
member in charge." There are modest testing requirements imposed upon these
persons. The member in charge (or the alternate) is responsible for the
performance by the permittee and, if there is one, the operator, of the various
duties imposed upon those persons by the law.
Operator. An "operator" is a person who conducts charitable gambling on
behalf of a permittee. That is, the permittee doesn’t run the pull-tab, bingo or
lottery, but instead hires someone to do it for them. Operators are regulated to a
greater extent than are the permittees themselves. An operator can operate permits
for more than one permittee. However, a permittee cannot contract with more than
one operator for the same kind of activity.
A municipality may prohibit an operator or a vendor (see below) from
conducting activities within the municipality.
An operator is required to obtain a license from the Division. The license
process is controlled by regulations. 15 AAC 160.030. The license application
must be accompanied by an annual fee of $500.
An operator must post a bond for $25,000 for each permit under which the
operator conducts business to a maximum of $100,000. The bond has to have a
term that extends two (2) years beyond termination of the operator’s permit. 15
AAC 160.030.
The operator is required to show proof of liability insurance in the
minimum amounts of $100,000 per incident and $300,000 aggregate. 15 AAC
160.210.
The form of the written contract between the permittee and the operator is
prescribed by statute at AS 05.15.115 and by regulation at 15 AAC 160.220.
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There are a few restrictions imposed upon operators under AS 05.15.165(f).
An operator may not:
•

Extend credit to players

•

Employ house players

• Allow employees to play a game conducted by that operator,
unless it has established house rules allowing it.
There are modest accounting requirements imposed upon an operator. They
are required to make payments by checks, AS 05.15.165(a), and the records must
be reviewed annually by a certified public accountant, AS 05.15.165 and 15 AAC
160.310, and submitted to the Division by February 28 of the next year. Records
must be kept on an accrual basis.
Vendors. A "vendor" is a person permitted to sell pull-tabs for a permittee.
Vendors are required to register with the Division. Approval of the registration
operates as an endorsement on the permittee’s permit, and a separate endorsement
is required for each vendor location. There is a $50 fee for a vendor endorsement.
•

Only bars and liquor stores can operate as pull-tab vendors.

• A written contract containing information specified by regulation
must be presented to the Division for inspection. 15 AAC
160.340.
•

Vendors should keep their sales records for at least two (2) years.

Charitable Gaming Proceeds. To understand what must be done with
proceeds you have to understand some of the terms used. Then you must look at
the activity involved and then who is conducting the operation to determine how
much money must be paid to the "qualified organization." (It’s not as bad as the
Internal Revenue Code, but it’s close.)
•

"Gross receipts" are defined as receipts from the sales of
participation in gambling activities authorized by the charitable
gaming laws. It includes admission fees and other charges. It
does not appear to include food or beverages. AS 05.15.690(21).
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•

"Adjusted gross income" is defined as "gross income" (not to be
confused with "gross receipts") less prizes awarded and state,
federal and municipal taxes paid or owed on the income.
AS 05.15.690(1).

•

"Net proceeds" is defined as gross receipts less (1) prizes paid,
(2) expenses authorized under AS 05.15.160 and (3) fees paid
under AS 05.15.20(b). AS 05.15.690(29).

•

"Ideal net" is defined as an amount equal to the total amount of
receipts from the sale of all pull-tab tickets in a series less prizes
paid for that series. AS 05.15.690(23).

•

"Authorized expenses" are the bona fide expenses incurred in
conducting the charitable gaming activity. In the case of pull-tab
operations, they are capped at 70% of the adjusted gross income.
AS 05.15.160(c). In the case of any other gaming activity, they
are capped at 90% of adjusted gross income. Unsurprisingly, the
cap also operates as the floor, and compensation to the operator
usually soaks up anything otherwise payable below the 70%/90%
cap.

Operators are required to pay to the permittee not less than 30% of the
adjusted gross income from pull-tabs annually. Operators are required to pay to the
permittee not less than 10% of the adjusted gross income from other gambling
activities annually. AS 05.15.128(a)(2).
A vendor is required to pay to the permittee not less than 70% of the ideal
net. This payment is required to be made at time of delivery of the pull-tabs.
Vendors may exert pressure on permittees to pay afterwards, or to grant credits for
return of pull-tab sets where the big prizes paid early. Those concessions are
illegal.
The total value of door prizes offered by a qualified organization is capped
at $20,000 per month and $240,000 per year. AS 05.15.180(d) and (e).
A permittee may distribute a maximum of $1,000,000 in prizes in a year. If
the permittee conducts its activities through an operator, it may distribute a
maximum of $500,000 in prizes in a year. Multiple-beneficiary permits are
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permitted to multiply these amounts by the number of beneficiaries operating
under the permit. AS 05.15.180(g). Bingo games are not subject to these
limitations.
Uses of Charitable Gaming Proceeds. Although the kinds of "qualified
organizations" are very broad, the uses that those "qualified organizations" may
make of net proceeds is a little more limited. AS 05.15.150 provides limits on the
uses that may be made of net proceeds.
The authority to conduct the activity authorized by this chapter is
contingent upon the dedication of the net proceeds of the charitable gaming
activity to the awarding of prizes to contestants or participants and to political,
educational, civic, public, charitable, patriotic, or religious uses in the state.
"Political, educational, civic, public, charitable, patriotic, or religious uses" means
uses benefiting persons either by bringing them under the influence of education
or religion or relieving them from disease, suffering, or constraint, or by assisting
them in establishing themselves in life, or by providing for the promotion of the
welfare and well-being of the membership of the organization within their own
community, or through aiding candidates for public office or groups that support
candidates for public office, or by erecting or maintaining public buildings or
works, or lessening the burden on government. Permitted uses of charitable
gaming proceeds do not include,
(1)
the direct or indirect payment of any portion of the net
proceeds of a bingo or pull-tab game to a lobbyist registered under AS
24.45;
(2)
the erection, acquisition, improvement, maintenance, or repair
of real, personal, or mixed property unless it is used exclusively for one or
more of the permitted uses; or
(3)
the direct or indirect payment of any portion of the net
proceeds of a charitable gaming activity, except the proceeds of a raffle and
lottery,
•

to aid candidates for public office or groups that support or
oppose candidates for public office;
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•

to a political party or to an organization affiliated with a
political party; or

•

to a group, as that term is defined in AS 15.13.400 , or a
political group, as that term is defined in AS 15.60, that
seeks to influence the outcome of an election.

The net proceeds derived from the activity must be devoted within one (1)
year to one or more of the uses stated in this section. A municipality or qualified
organization desiring to hold the net proceeds for a period longer than one (1) year
must apply to the department for special permission and upon good cause shown
the department may grant the request. It’s not clear when the year starts. It’s not
clear whether creating a "permanent fund" and drawing the interest operates as a
disbursement. AS 05.15.150(b).

NOTE: political uses of charitable gaming proceeds were sharply
reduced effective January 1, 1997. Lobbying is forbidden, and using
funds in support of or against candidate elections is prohibited.
However, so-called "grass-roots" lobbying, things like paying the
expenses of citizens to travel to Juneau to lobby without pay for or
against legislation, isn’t addressed and may still be permitted.

There is a trap here for the unwary. While charitable gaming proceeds may
be used without limit for "grass roots" lobbying, the IRS – as opposed to the
Alaska Department of Revenue – sets some significantly different limits on those
uses. To the extent Alaska law still permits use of charitable gaming proceeds for
"grass roots" lobbying, it is still strictly regulated by the IRS. See the discussion
beginning at page 52.
For purchase of real property or construction or repair of improvements to
real property to qualify as a use of net proceeds the real property and
improvements have to be dedicated exclusively to "political, educational, civic,
public, charitable, patriotic, or religious uses." Over the life of a building, that
could present some challenges. A similar issue has arisen repeatedly in the context
of property tax levies against charitable properties. See, for example, City of Nome
v. Catholic Bishop of Northern Alaska, 707 P.2d 870 (Alaska 1985).
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Use of the U.S. Postal Service for charitable gaming activities. In 2000, the
U.S. Postal Service amended its Domestic Mail Manual (“DMM”) C031.3.2 to
incorporate a decision by the Department of Justice to no longer enforce the
criminal lottery statute (18 U.S.C. § 1302) against gambling advertisement
mailers, so long as the activity advertised is legal and the mailing does not provide
any entry materials. Customer Support Ruling PS-307, dated march 2002,
clarified somewhat the rules on the use of mails in charitable gaming. Provided
the lottery is otherwise lawful, charitable organizations may use the mails for
advertising lotteries or to forward bona fide winning lottery prizes. However, the
use of the mails to transmit material for entering lotteries is still prohibited.
The Customer Support Ruling does recognize, however, that when one of
the three elements that defines a lottery (prize, chance, and consideration) is
missing, the activity is no longer a “lottery” for postal purposes and use of the
mails is permitted. For example, if “consideration” is omitted and a person does
not have to pay a fee to enter the lottery, and it is clear that a donation is not
required to enter the lottery, the nonprofit organization may use the mails to
distribute tickets for that lottery.
The most current version of the DMM addresses use of the mails for
charitable gaming in section 601.12.3.1. You should consult the DMM and your
local postmaster for more information on the use of mails for charitable gaming.
SECTION TWO: RESTRICTIONS ON USES OF FUNDS
A second major way in which the government regulates nonprofit and
charitable corporations is by restricting the uses they can make of their funds.
There are a lot of restrictions; we’ll examine three of the more important ones.
1.

Charitable Purposes.

Every charitable corporation exists for specific purposes as a part of its §501(c)(3)
status. It’s a short list of allowable purposes, and changing them means amending
your §501(c)(3) application.
Every charitable corporation must be "organized and operated exclusively"
for an exempt purpose. Some of those exempt purposes include:
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Religious. Because of the requirements of the First Amendment of the U.S.
Constitution, this purpose is very broadly defined. “Religious purposes" have
been found for charitable corporations ranging from construction of a church
building, to inspection of food products for compliance with religious dietary
requirements, to genealogical research. The IRS has issued a "Tax Guide for
Churches and Other Religious Institutions," Publication 1828, which describes its
position on these issues in more detail. Available on-line at:
http://www.irs.ustreas.gov/prod/forms_pubs/index.html.
If a charitable corporation with a §501(c)(3) exemption for religious
purposes expends monies for something other than its exempt purpose it is less
likely to encounter problems with the IRS than other charitable corporations, again
because of deference under the First Amendment. It’s probably accurate to say that
religious organizations are less rigorously scrutinized by the IRS for proof that the
activities of the organization fit to its religious purpose. However, the prohibitions
on political and legislative activities described below are pretty rigorously
enforced.
Charitable. This is probably the broadest category. Originally, "charitable"
may have meant "relief of the poor," but case law and, reluctantly perhaps, the IRS
have acknowledged that it is much broader than that. There is no longer any
requirement of a nexus between the charitable corporation and "relief of the poor."
Scientific. Scientific purposes include both sponsorship of research and
facilities for research and the dissemination of the results of that research.
Educational. Advancement of education includes creation of nonprofit
educational institutions, financing of scholarships, dissemination of knowledge by
publication, support of libraries and similar uses.
2.

Political and Legislative Activities.

One of the most famous and most important limitations on the activities of
§501(c)(3) charitable corporations is the very serious limitation placed on their
political and legislative activities. §501(c)(3) provides, in part, that with regard to
a charitable corporation "no substantial part of the activities of which is carrying
on propaganda, or otherwise attempting, to influence legislation (except as
otherwise provided in subsection (h)), and which does not participate in, or
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intervene in (including the publishing or distributing of statements), any political
campaign on behalf of (or in opposition to) any candidate for public office."
This is an extremely complex, politically volatile and legally dangerous
area of law. The easiest rule to follow is to not engage in political activities. If
your §501(c)(3) nonprofit corporation decides it must, exercise great care. What
follows is only an introduction; you will need specific legal and accounting advice
to find your way through this maze.
Basically, there are two sorts of regulated activities, which are explained
below. The kinds of activities, the limits imposed, and the sanctions for violating
the limits, are quite different.
Political Campaign Activities Prohibition.
"It should be noted that exemption is lost . . . by participation in any
political campaign on behalf of any candidate for public office." United States v.
Dykema, 666 F.2d 1096, 1101 (7th Cir. 1981) (cert. den., 456 U.S. 983 (1982).
The IRS position is simple: your §501(c)(3) organization can’t engage in
political campaign activities. If you do, you are ineligible for §501(c)(3) status.
Period. As we will see below, in the case of "legislative activities," there is a test of
substantiality. In the case of political campaigning activities, there is no
requirement of substantiality. The IRS position is that any amount at all is fatal. A
few cases have held that there is a certain minimum threshold before the political
activities are noticeable, as it were. But the IRS has not agreed with that position.
Don’t rely on it.
There are four (4) requirements, all of which must be present, for action to
be a prohibited "political campaign activity." None of the elements is particularly
well-defined.
1. A 501(c)(3) organization may not "participate" or "intervene" in a
political campaign.
2. The political activity must be a "political campaign."
3. The campaign must be with respect to an individual who is a
"candidate."
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4. The individual must be a candidate for a "public office."
Candidate. An individual who offers himself, or who is proposed by others,
as a contestant for an elective public office, whether such office be national, state,
or local. IRS Reg. §1.501(c)(3)-1(c)(3)(iii).
Political Campaign. A campaign for public office in a public election
merely and simply means running for office, or candidacy for office, as the word is
used in common parlance, and as it is understood by the man on the street. Norris
v. United States, 86 F.2d 379, 382, (8th Cir. 1936), rev’d on other grounds, 300
U.S. 564 (1937).
Participate or Intervene. The most obvious way for a charitable
organization to participate or intervene in a political campaign is to make a
contribution to the political campaign of a candidate. However, this is clearly
forbidden as a condition of tax exemption. New Faith, Inc. v. Commissioner, 64
T.C.M. 1050 (1992).
Public Office. Elective public office (at least in the context of private
foundations). IRC §4946(c)(1).
Legislative Activities.
The second limit on general political activity by §501(c)(3) nonprofit
corporations involves limits on what the IRS calls "legislative activities."
There is no exception for legislative activity related to the §501(c)(3)
nonprofit corporation’s purpose. There is a pervasive myth that legislative
activities are "okay" if they relate to your organization’s purpose. The myth is
false. The same rules apply whether the legislative activities are closely or only
remotely related to your §501(c)(3) purpose or the purposes set out in your other
organizational or planning documents.
There are key concepts here. You need to understand what constitutes
"legislation," what amounts to "legislative activities," "grass roots" versus "direct"
lobbying, and the "substantial part" versus the "expenditure" test. We’ll try them in
that order.

Page 54

Volunteer Legal Handbook

A Legal Short Course

Legislation. Generally, "legislation" is action by an elected body. The
legislative body could be Congress or a local school board. It could be voters
themselves, if the issue involves an initiative or referendum. The subject could be
Constitutional amendments to simple, non-binding resolutions.
Legislative Activities. It can take two forms: "direct" lobbying and "grass
roots" lobbying. The rules are a little different for each type, and the spending
limits depend on whether your §501(c)(3) nonprofit corporation has elected the
"substantial part" test or the "expenditure" test.
In direct lobbying, your organization, through its agents, is expending
resources – staff time, volunteer time, money – to contact and directly influence
one or more of the people who vote on legislation. Generally, this is an elected
official, although it can be voters in the case of initiatives and referenda.
Grass roots lobbying is attempting to influence legislation by urging people
to contact their elected officials. You are approaching voters, asking them to
influence elected officials, instead of directly influencing the elected officials
yourself.
Substantial Part Test. In the "Substantial Part Test" there don’t seem to be
any hard and fast rules. There are a few cases which show just how vague this
standard is.
"The legislative activities of an organization must be balanced in the
context of the objectives and circumstances of the organization to
determine whether a substantial part of its activities was to influence or
attempt to influence legislation." Christian Echoes National Ministry, Inc.
v. United States, 470 F.2d 849, 855 (10th Cir. 1972), cert. den., 414 U.S.
864 (1973).
In a different context, "Whether an activity is substantial is a facts-andcircumstances inquiry not always dependent upon time and percentage
expenditures." The Nationalist Movement v. Commissioner, 102 T.C. 558,
589 (1994), aff’d 37 F.3d 216 (5th Cir. 1994).
NOTE: this test can only be applied "after the fact" – it’s a post hoc test to use the
legal phrase.
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Extremely vague tests like this sometimes invite selective enforcement. The
expenditure test, defined below, was adopted in part because of perceived selective
enforcement.
Expenditure Test. If your §501(c)(3) nonprofit corporation elects the
"expenditure" test, then the following rules apply. Note the exceptions to the
"expenditure" test described above, and note the catches described below.
The basic concept is that you are permitted without imposition of penalty or
jeopardy of your tax-exempt status to spend a sliding percentage of the total of
certain categories of expenses on legislative activities. Not all expenses your §501
(c)(3) nonprofit corporation incurs are eligible for the sliding scale percentage.
The term "exempt purpose expenditures" means, with respect to any
organization for any taxable year, the total of the amounts paid or incurred by such
organization to accomplish purposes described in IRC §170(c)(2)(B) (relating to
religious, charitable, educational, etc., purposes). See IRC §4911.
The IRS Regulations set out what is essentially an itemized list of what it
deems are expenses sufficiently related to your charitable purposes to qualify as
"exempt purpose expenditures" under this test. Not all expenses will qualify. The
detailed list can be found at 26 CFR §56-4911.
There are five (5) exceptions for the "Expenditure Test" - IRC §4911(d)(2).
If your §501(c)(3) nonprofit corporation has elected the "expenditure" test,
described below, then there are five (5) kinds of "expenditures" which do not
constitute "legislative activities." Note these exceptions are available only if your
§501(c)(3) nonprofit corporation has elected the "expenditure" rule described
below. The following are expenditures that are not legislative activities:
•

Making available results of nonpartisan research. What
constitutes "nonpartisan" is pretty constrained. If the IRS thinks
it advocates one side of an issue, it will not qualify for the
exception.

•

Providing technical assistance in response to a written request. If
the elected officials ask you to testify, to address technical issues,
then it is not an "expenditure." Testifying before a legislative
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committee explaining why child abuse is bad, in response to a
written request from the committee, would likely qualify.
•

Self-defense exception. Your §501(c)(3) nonprofit corporation
may engage in legislative activities without being subject to the
expenditure test limits if the legislative activities are "selfdefense;" your §501(c)(3) nonprofit corporation is lobbying to
preserve its existence or the reason for its existence, as defined in
its corporate purpose and §501(c)(3) application.

•

Communications between the §501(c)(3) nonprofit corporation
and its bona fide members. It’s not legislative activity if you are
only lobbying your bona fide members.

•

Routine communications with government officials. If your §501
(c)(3) nonprofit corporation is required by the terms of its grant
agreement, for example, to make reports to elected officials, it’s
not lobbying under this exception.

This is an extremely complicated and dangerous area. The structure of the
statutes resembles a kind of "mini-income tax," with deductions much like regular
income tax. Expenses you might expect to qualify as "exempt purpose
expenditures" – fund raising expenses, for example – may not qualify under the
regulations. Please obtain legal and tax advice before venturing into this area.
If your §501(c)(3) nonprofit corporation has elected the "expenditure" test
described above and subject to the qualifications and limits set out below, then
your §501(c)(3) nonprofit corporation may expend up to the following amounts on
"legislative activities" without incurring tax penalties or jeopardy to your tax
exempt status:
20% of the first $500,000 in exempt expenditures
15% of the next $500,000 in exempt expenditures
10% of the next $500,000 in exempt expenditures
5% of any remaining exempt expenditures
As always, numerous restrictions, catches and limitations apply. Here are a
few of them.
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•

It doesn’t matter what the sliding scale permits; under no
circumstances may your §501(c)(3) nonprofit corporation expend
more than $1 million on legislative activities in any twelve (12)
month period.

•

Only 25% of the total authorized sliding scale percentage may be
expended on "grass roots" lobbying.

•

If you exceed the maximum permitted percentage of allowed
expenditures, the excess expenditures are subject to a special
excise tax of 25% of those expenditures.

•

If on a four (4) year moving average you exceed 150% of the
limitation, your §501(c)(3) nonprofit corporation will lose its taxexempt status.

•

Churches, church organizations, or private foundations and some
other types of §501(c)(3) nonprofit corporations are not
permitted to elect the "expenditure" test.

•

There are detailed record-keeping requirements, as you would
expect if the IRS is to be able to verify compliance with these
requirements.

Excess Benefits Transactions.

A third major constraint on charitable corporations is imposed by §501(c)
(3): "No part of the net earnings of which inures to the benefit of any private
shareholder or individual."
Congress recently re-worked these requirements and adopted something
called the "excess benefits rule," in part to accomplish the prohibition on benefits
to any private shareholder or individual. The idea was to create a class of
"intermediate sanctions" so that in the event of improper distributions the IRS
would have some lesser sanction than revoking a charitable corporation’s
exemption. The "intermediate sanctions" are pretty serious, however, and apply to
both §501(c)(3) and 501(c)(4) entities. I will refer to charitable corporations in
discussing these sanctions, but note they apply to nonprofit corporations that are
§501(c)(4) organizations as well. These laws were adopted in 1996. Temporary
regulations were issued January 10, 2001 and became effective on that date. See
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Federal Register at Volume 66, Page 2144. Final regulations were issued on
January 23, 2002. See Federal Register at Volume 67, Page 3076.
Some commentators predict that the "excess benefits transactions" rules are
the most dramatic and important package of rules concerning charitable
corporations since Congress established the basic nonprofit tax structure in 1969.
If the laws are targeted at nonprofit corporations who simply pay too much to
employees or to the children of their principal donors, then the impact may be
much less significant.
The Basic Rule: tax sanctions in the form of a penalty excise tax are
imposed upon "disqualified persons" who receive an improper benefit from a
transaction with a charitable corporation. A penalty excise tax is also imposed
upon the "organization managers" who authorized the transaction knowing that it
was improper. And the excess benefit transaction must be "undone" or an
additional round of penalties will be imposed and, ultimately, the exempt status
may be lost. There are a lot of concepts buried in this general rule that need to be
examined with care.
When courts and, for that matter, lawyers, try to interpret and understand
legislation they turn to the legislative history. In the case of the excess benefits
laws, the legislative history is scant, except for a House of Representatives
committee report. The glosses put on the statute by that committee report pretty
dramatically change the meaning of the parts of the law. For example, the
committee report directs the IRS to write a series of "safe harbors" – standards
charitable corporations can use to make certain they aren’t violating the new rules
– into the regulations the IRS issues, but the statute is completely silent as to any
such rules.

NOTE: because there is a "reach back" under 26 U.S.C. § 4958 to
September 14, 1995; the regulations apply to transactions you have
already undertaken and are taking today.

The final regulations and commentary are thirty (30) pages long and fairly
complex. A few of the more important issues are incorporated and addressed here.
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There are also final regulations establishing the procedures for reporting
excess benefit transactions. Those final regulations direct the use of IRS Form
4270 to report excess benefits transactions and the applicable excise taxes.
Disqualified Persons. The first special concept is the idea of a "disqualified
person," the person who will pay one part of the penalty excise tax. There are a lot
of ways one can be classed as a "disqualified person" for the purposes of this rule
and a wide variety of persons are identified as "disqualified persons" under the
regulations:
•

Family members, all the way out to great-grandchildren and
spouses of children.

•

Persons controlling, directly or indirectly, 35% or more of the
ownership or profit interests in the entity.

•

Persons having substantial influence. This category has a number
of subcategories, including:
* Individuals serving on the governing body who are
entitled to vote.
* Presidents, CEOs, COOs, treasurers, CFOs who actually
have influence or control.
* Persons with a material financial interest in a providersponsored organization in which a hospital that is an
applicable tax-exempt organization participates.

•

Persons meeting the "facts and circumstances" test, which applies
"in all other cases." The test requires examination of "all facts
and circumstances." Here is a partial list of criteria tending to
show the person has "substantial influence" and therefore is a
"disqualified person."
* The person founded the organization.
* The person is a "substantial contributor" under §507(d)(2).
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* The person’s compensation is based primarily on revenues
derived from activities of the organization that person
controls.
* The person controls expenditures to a significant degree.
* The person has managerial authority, shown by authority
to control a substantial portion of the organization’s
budget or control of a discrete segment of the
organization’s activities.
* The person owns a controlling interest in a corporation,
partnership, or trust that is a disqualified person.
Any person who during the five (5) year period ending at the date of the
scrutinized transaction was in a position to "exercise substantial influence over the
affairs" of the nonprofit corporation, whether by reason of being a manager,
director or officer or otherwise, is a disqualified person.
There is a similar list of facts and circumstances tending to show the person
does not have "substantial influence" and is therefore not a "disqualified person."
Note this is distinct from persons officially deemed not to have "substantial
influence."
Facts and circumstances tending to show the person does not have
"substantial influence" include:
•

Persons who have taken a vow of poverty.

•

Persons who are independent contractors, including attorneys,
accountants and investment advisors.

•

If the person is under review because they were a large
contributor who received preferential treatment, evidence that
other persons made similarly large contributions and received
similar preferential treatment.

And there’s a list of persons officially deemed not to have substantial
influence. Note this is distinct from persons who under facts and circumstances
might have "substantial influence."
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• Applicable tax-exempt organizations under IRC §501(c)(3).
•

Certain persons who are not "highly compensated employees"
under IRC §414(q)(1)(B)(i).

•

In light of the "initial contract exception" arising under United
Cancer Council v. Commissioner of Internal Revenue, 165 F.3d
1173 (7th Cir. 1999) (discussed below), there can be no excess
benefit in a first-time, fixed-payment contract with an
independent contractor with no prior relationship with the
charitable corporation.

NOTE: Many of these criteria are subjective and not objective, so that it can be
extremely difficult to determine at the time if the person involved is a "disqualified
person." The final regulations offer some improvement in this regard over the
earlier proposed regulations but it’s still a muddle.
In addition, many of the criteria involve information or issues that may be
incapable of determination at the time the board of directors of a nonprofit
corporation is acting. For example, it might be impossible to determine in January
whether in December a person involved in a transaction that is under scrutiny is a
"substantial contributor" under §507(d)(2).
These examples from the regulations demonstrate just how difficult the
determination of whether a person is a "disqualified person" can be.
Example 10. U is a large acute-care hospital that is an applicable tax-exempt organization for purposes of
section 4958. U employs X as a radiologist. X gives instructions to staff with respect to the radiology work
X conducts, but X does not supervise other U employees or manage any substantial part of U’s operations.
X’s compensation is primarily in the form of a fixed salary. In addition, X is eligible to receive an incentive
award based on revenues of the radiology department. X’s compensation is greater than the amount
referenced for a highly compensated employee in section 414(q)(1)(B)(i) in the year benefits are provided.
X is not related to any other disqualified person of U. X does not serve on U’s governing body or as an
officer of U. Although U participates in a provider-sponsored organization (as defined in section 1855(e) of
the Social Security Act), X does not have a material financial interest in that organization. X does not
receive compensation primarily based on revenues derived from activities of U that X controls. X does not
participate in any management decisions affecting either U as a whole or a discrete segment of U that
represents a substantial portion of its activities, assets, income, or expenses. Under these facts and
circumstances, X does not have substantial influence over the affairs of U, and therefore X is not a
disqualified person with respect to U.
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Example 11. W is a cardiologist and head of the cardiology department of the same hospital U described in
Example 10. The cardiology department is a major source of patients admitted to U and consequently
represents a substantial portion of U’s income, as compared to U as a whole. W does not serve on U’s
governing board or as an officer of U. W does not have a material financial interest in the providersponsored organization (as defined in section 1855(e) of the Social Security Act) in which U participates.
W receives a salary and retirement and welfare benefits fixed by a three-year renewable employment
contract with U. W’s compensation is greater than the amount referenced for a highly compensated
employee in section 414(q)(1)(B)(i) in the year benefits are provided. As department head, W manages the
cardiology department and has authority to allocate the budget for that department, which includes
authority to distribute incentive bonuses among cardiologists according to criteria that W has authority to
set. W’s management of a discrete segment of U that represents a substantial portion of its income and
activities (as compared to U as a whole) places W in a position to exercise substantial influence over the
affairs of U. Under these facts and circumstances, W is a disqualified person with respect to U.

It may prove to be extremely difficult to contemporaneously determine whether a
party to a transaction is a "disqualified person" in a specific case.
The IRS says that officers, directors, and trustees of nonprofit corporations
are not automatically "disqualified persons" by reason of their status, but it’s hard
to see how an officer, director or trustee could claim otherwise. It’s not clear that
even the rigorous abstention and conflict of interest procedures discussed below
would protect an officer, director or trustee in these circumstances. The proposed
"safe harbor" regulations from the IRS described at page 66 don't really describe
how a person could avoid "disqualified person" status.
The definition of "disqualified person" is intended by Congress to test by
status and not by technical definition; that is, it looks like the IRS will determine
on a case-by-case basis whether or not a person has or had at the time of the
scrutinized transaction the ability to exercise substantial influence over the affairs
of the nonprofit corporation. For example, a major donor to a organization, while
not an officer, director, or member, may nonetheless be characterized as a person
in a position to exercise substantial influence and thereby be a disqualified person.
Organization Managers. The second special concept is the idea of
"organization managers," the person who will pay another part of the penalty
excise tax. It includes trustees, directors, or officers of the charitable corporation,
however denominated. If authority has been granted to an executive committee or
management committee, the members of such a committee are "organization
managers" with regard to the decisions delegated to them. The title doesn't matter.
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Rather, a person is considered an organization manager whether they are named to
it or whether they "regularly exercise general authority to make administrative or
policy decisions on behalf of the organization." A person who has authority merely
to make recommendations but not to implement them without approval of a
superior is not an organization manager.
Independent contractors acting in a capacity as attorneys, accountants,
investment managers and advisors are not "organization managers." §53.4958-1(d)
(2)(B)
Excess Benefits. An "excess benefit" transaction is any transaction in which
an economic benefit is provided by a charitable corporation directly or indirectly
to or for the benefit of a disqualified person and the economic benefit received by
that disqualified person exceeds the value received by the charitable corporation.
For example, suppose a charitable corporation owns a recreational camp
that is only used in the summer, and lets its executive director use that camp in the
fall and winter as a "perk" at no charge. Suppose the rental value of the camp is
$250/day. If the executive director uses it for two months, that might be 60 days x
$250/day = $15,000 in "excess benefits" paid to the executive director.
Presumably, the executive director’s salary is the base benefit, the executive
director is certainly a "disqualified person," and hence the use of the recreational
facility might be an "excess benefit."
As another example, suppose your charitable corporation has a volunteer
and member of the board of directors who has given twenty years of selfless
volunteering to your charitable corporation. The charitable corporation decides to
give the volunteer and his wife a two week, all expenses paid trip to Hawaii. That
vacation might be an "excess benefit." The volunteer, as a member of the board of
directors, is a "disqualified person," and a volunteer, by definition, serves without
expectation of compensation. Any payment from the charitable corporation to the
volunteer might be "excess benefits."
The regulations also provide some guidance in identifying what is or is not
an "excess benefit," although as in the case of a "disqualified person" those
standards are distressingly subjective. While broadly an "excess benefit" occurs
"when the value of the economic benefit provided exceeds the value of the
consideration," §53.4958-4(a), it’s a test that can be exceptionally difficult to
apply. Consider the protracted hearings and trials that arise in a well-settled area of
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the law like property condemnation, where the fair market value is an issue. The
task is made more complex still because the determination of the economic benefit
given includes both direct and indirect benefits.
There is a reported Tax Court decision on the issue of calculation of "excess
benefits." In Caracci v. Commissioner, 118 TC No. 25 (2002), the issue was the
fair market value of the assets of a nonprofit corporation. The Caracci family
controlled three charitable corporations that provided home health care services.
On the advice of their accountants, they created a for profit corporation, and in
return for assuming all of the debts of the charitable corporations, received all of
the assets of the charitable corporations. The IRS challenged the valuation of the
charitable corporations’ assets, arguing the assets were worth far more than the
debts assumed. It came to a battle of appraisers, and the Tax Court sided with the
IRS’s appraisers, and found that the Caraccis had received excess benefits of about
$5.1 million.
As if the 25% penalty and the 200% penalty on the $5.1 million weren't bad
enough, the IRS also imposed the IRC §6662(a) penalty of 100% for intentionally
under-reporting taxes, resulting in a total liability of some $37 million. The §6662
(a) penalty isn’t really a surprise; the IRS training materials had made clear that in
these situations it would seek the penalty on the excise taxes.
The Fifth Circuit recently reversed the Tax Court in Caracci v.
Commissioner of Internal Revenue, 2006 U.S. App. LEXIS 17370 (5th Cir. 2006).
The court cited numerous factual and legal errors – most conceded by the
Commissioner and the Tax Court – in the deficiency notices and the valuation
analysis. The Tax Court made numerous errors of law and fact, and the appellate
court outright reversed the decision without remanding it for further proceedings.
The Court of Appeals determined that, as a matter of law, that the taxpayer did not
receive a “net excess benefit.” Id. at 4. This decision demonstrates that the courts
will provide a check on the IRS’s enforcement of the net excess benefit rules.
However, the IRS and the Tax Court made significant errors; absent these errors,
the appellate court may well have affirmed the Tax Court.
Exceptions. Certain kinds of economic benefits are never treated as "excess
benefits" as a matter of regulation and law:
•

Reimbursement for reasonable expenses of attending meetings of
the board of directors, excluding luxury travel and spousal travel.
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The standards under IRC §§162 and 274 are used to determine
"reasonableness."
•

Economic benefits provided to a member of or volunteer for the
nonprofit corporation for a membership fee, provided all persons
paying that level of membership fee enjoy the same kind of
benefits.

•

Economic benefits provided to the person as a member of the
charitable class targeted by the nonprofit corporation.

•

Liability insurance for excise taxes imposed is not an "excess
benefit" if the premium paid is treated as compensation to the
disqualified person and the total compensation to the person is
reasonable.

"Safe Harbor" for Certain Kinds of Transactions. The regulations
implement at least part of the expressed intent of Congress to create a kind of
limited "safe harbor" for certain kinds of transactions that might otherwise be
impermissible excess benefits transactions. While the requirement of a "safe
harbor" was described in the legislative history, it was not described in the statute
itself. A "safe harbor" means that the transaction involved does not constitute an
"excess benefits transaction" unless the IRS provides information to the contrary; a
rebuttable presumption is created in favor of the nonprofit corporation that the
transaction does not constitute an improper, excess benefits transaction.
A "rebuttable presumption" is a rule of evidence. In this case, if the
requirements for the "safe harbor" are met, it means the IRS must come forward
with evidence to establish that there was an excess benefit, rather than your
organization being required to prove there was no such thing.
Your nonprofit corporation should attempt to satisfy the "safe harbor"
requirements in every material transaction, whether it is a salary for a management
employee or a transaction involving something other than a routine, minimal
purchase. Because it can be impossible to tell with certainty in advance whether
the transaction involves an "excess benefit" or whether it was paid to a
"disqualified person," you should assume you may need the rebuttable
presumption created by the "safe harbor." To qualify for the "safe harbor," the
nonprofit corporation must meet the following requirements:
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•

The compensation arrangement or terms of transfer are approved
in advance by the nonprofit corporation’s governing body or a
committee of the governing body composed entirely of
individuals who do not have a conflict of interest with respect to
the transaction (26 C.F.R. §53.4958-6(a)(1));

•

The governing body or committee obtained and relied upon
appropriate data as to comparability prior to making its
determination (26 C.F.R. §53.4958-6(a)(2)); and

•

The governing body or committee adequately documented the
basis for its determination concurrently with making that
determination (26 C.F.R. §53.4958-6(a)(3)).

The requirements for each element are moderately detailed. For example, a
person who has a conflict of interest with regard to the transaction in question may
be present when the transaction is under consideration, but only to answer
questions; that person must recuse themselves from the meeting during both
debate and voting on the transaction. For example, if you are considering the
salary for your nonprofit corporation’s executive director, the executive director
cannot participate in the salary evaluation, and can appear before the board of
directors or committee only to answer questions, and then must leave the room
during debate and voting. The minutes of the board of directors or committee must
reflect these things.
Perhaps the most troubling issue presented is the requirement that the
decision-maker must have "obtained and relied upon appropriate data" as to
comparability. In the case of "small organizations" – nonprofit corporations with
annual gross receipts of less than $1 million, based on a rolling average over the
last three (3) years – you can get by if you have "data on compensation paid by
three comparable organizations in the same or similar communities for similar
services." For many nonprofit corporations, this requirement will impose a very
significant burden.
The requirements for nonprofit corporations with annual receipts in excess
of $1 million are much more burdensome, requiring information sufficient to
determine whether under the standards at 26 C.F.R. §53.4958-4(b) a compensation
arrangement will result in the payment of reasonable compensation or a
transaction will be for fair market value. Note in many situations that is a very
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vague guideline. To meet those requirements, a nonprofit corporation must have
"relevant information," which may include:
•

Compensation levels paid by at least three (3) similar
organizations, both taxable and tax-exempt.

•

Independent compensation surveys compiled by independent
firms.

• Actual written offers from similar institutions competing for the
services of the disqualified person.
•

In the case of property, independent appraisals of the value of the
property.

It’s not at all clear that nonprofit corporations in Alaska, for example, can
get the information required of them. While information services will likely meet
the needs in larger metropolitan areas, the proof requirements are likely to present
grave problems, particularly for mid-sized nonprofit corporations.
Despite the requests of commentators, the Regulations did not relax the
requirements as to mid-managers; however, the commentary to the "safe harbor"
regulations suggests that the scope of disqualified persons has been relaxed
sufficiently that far fewer mid-level managers will be "disqualified persons"
subject to scrutiny. Given the difficulty in contemporaneously identifying who is
or is not a "disqualified person" I’m not sure that reassurance really means much.
Prudent managers will seek the "safe harbor" for all managers who do or may
exercise significant control.
Implicit in gaining the "safe harbor" is knowing what total compensation
can be at the time the evaluation of compensation takes place. In the case of
deferred compensation, the Regulations provide some guidelines. Bonuses,
however, can be very difficult. The employment contract for a disqualified person
must set a limit on a total bonus if the evaluation is to qualify for the "safe harbor."
A simple recitation in the employment contract of "a bonus in an amount set by the
Board of Directors" is not likely to pass muster. It’s not required that the total
compensation to be paid must be known at the time of approval, but the maximum
possible compensation must be known and, if the compensation is not fixed, then
the maximum possible compensation must be used as the basis of evaluation.
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And finally, the regulations plainly demonstrate the importance for
nonprofits of keeping accurate and comprehensive minutes and records. The
requirement is to have "adequately documented" the basis for its determination
concurrently with making that determination. The regulations require not only
"adequate documentation," they also require the minutes be "concurrent."
There are pretty detailed requirements for the requirement of "adequate
documentation." Those requirements include:
•

The terms of the transaction that was approved and the date it
was approved.

•

The members of the board of directors or committee who were
present during debate and those who voted on it (I understand
this to require a roll-call vote).

•

The comparability data relied upon and how the data was
obtained.

•

The actions taken by those who had conflicts of interest.

•

The documentation (classically, minutes) must be prepared by the
next meeting and must be reviewed and approved by the board or
committee by the later of the next meeting or sixty (60) days
after final approval.

Records may be written or electronic. The IRS Exempt Organizations Director has
developed a Rebuttable Presumption Checklist to aid in documentation. It may be
found at:
http://www.irs.gov/pub/irs-utl/m4958a2.pdf

Liability for Excess Benefits Transactions. Remember, two sorts of persons
are liable for the excise tax imposed under these rules, as described in the
Handbook at page 59: the person receiving the "excess benefit" and the person(s)
conferring the excess benefit. The extent of liability and the analysis to determine
liability are entirely different for the two kinds of persons.
A disqualified person who receives an excess benefit is subject to an initial
tax of 25% of the excess benefit conferred. If more than one person received the
excess benefit, the liability is joint and several.
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If a disqualified person "corrects" the excess benefit by putting the
nonprofit corporation into the financial condition it would have been in but for the
excess benefit, and does so within the "correction period," then any further tax is
abated in the same manner as is the case under private foundation rules §§4961(a)
and 4962(a). "Correction" is defined as
[U]ndoing the excess benefit to the extent possible, and taking any
additional measures necessary to place the applicable tax-exempt
organization involved in the excess benefit transaction in a financial
position not worse than that in which it would be if the disqualified person
had been dealing under the highest fiduciary standards.
Reg. §53.4958-7(a).
The "correction period" is the interval between the time of the excess
benefits transaction and the earlier of mailing a notice of deficiency as to the initial
tax or date of assessment of the initial tax. It is IRS practice to send a "first letter
of proposed deficiency" thirty (30) days before the notice of deficiency is issued.
66 F.R. 2144, "Explanation of Provisions." While the IRS uses the same Notice of
Deficiency for both the initial 25% penalty and the second 200% penalty, the IRS
states the abatement rules under IRC §4961 abate the 200% penalty if the excess
benefit is "corrected" within ninety (90) days after the IRS has mailed the Notice
of Deficiency.
An "organization manager" may be liable for an excise tax amounting to
10% of the excess benefit paid to the disqualified person. If more than one person
was an "organization manager" with regard to the transaction, then the liability is
joint and several. The maximum aggregate liability for any one transaction is
$10,000.
Organization managers may be liable if they:
[K]nowingly participated in the excess benefit transaction,
unless such participation was not willful and was due to reasonable
cause.
§53.4958-1(d)(1). There are at least four key concepts in that statement of liability:
"knowingly," "participated," "willful" and "reasonable cause." Viewed the other
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way, if you are an organization manager and the IRS comes to call, these are your
defenses to liability for the excise tax imposed on organization managers.
"Knowingly," includes, in addition to what you would expect, a negligent
failure to make reasonable attempts to find out whether the transaction involves an
excess benefit. It does not include simply having reason to know, but having
reason to know is evidence of "knowingly." [§53.4958-1(d)(4)(ii)]. That's a
difficult distinction.
"Participated" includes silence or inaction where the organization manager
is under a duty to speak or act. An organization manager must oppose the
transaction in a manner that is consistent with the fulfillment of the manager’s
responsibilities. A special note for this defense: you must be able to prove your
opposition to the action. Simply voting against it may not be enough, even with a
roll call vote, since as a fiduciary you may very well have a duty to disclose the
knowledge you have. If you actually knew of the risk that the transaction might
confer an "excess benefit," and didn’t tell the other directors, you might be
breaching the duty to act consistent with the fulfillment of your duties. And you
must be certain the minutes reflect these issues and actions.
"Willful" means voluntary, conscious, and intentional. It does not require
that you have the motive of avoiding the restrictions on excess benefits. However,
apparently actual knowledge that you are violating the excess benefits rules is not
required. I interpret this requirement to mean that ignorance of the excess benefit
transaction laws is not a defense, but that, after some level of due diligence,
ignorance that the transaction under scrutiny confers an excess benefit is a
defense. §53.4958-1(d)(5).
"Reasonable cause" is the "prudent person" standard; i.e., you have
exercised your responsibility on behalf of the nonprofit corporation with ordinary
business care and prudence. §53.4958-1(d)(6).
There is a kind of "mini-safe harbor" to the elements of "willful" and
"reasonable cause" available where you rely upon the advice of qualified
professionals. However, to qualify, the "advice of a qualified professional" must
meet pretty rigorous standards.
•

There must have been full disclosure of the fact situation to the
qualified professional, who may include in-house counsel.
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•

The opinion must be expressed in a written opinion, the opinion
must address itself to the facts and the applicable law.

•

The opinion must apply the facts at hand to the law. An opinion
that merely recites the facts and that expresses a conclusion
without addressing the application of the law to the facts will be
insufficient.

The "qualified professional" may be an attorney, a qualified CPA or, in some
circumstances, a qualified appraiser. No negative inference may be drawn from the
absence of a written opinion of a qualified professional by the IRS. §53.4958-1(d)
(4)(iii).
Statute of Limitations. The statutes of limitations for IRS claims against the
recipients and against organization managers are the general excise tax statutes of
limitations at IRC §6501. §53.4958-1(e). Under §6501(e)(3), the statute of
limitations for IRS claims is six (6) years where the tax return has been filed.
However, as is the case with other excise taxes, where no return has been filed
there may be no statute of limitations. §6501(c)(3).
SECTION THREE: REPORTING REQUIREMENTS AND TAX RETURNS
There is a myth that nonprofit corporations do not have to file federal
income tax returns. Don’t confuse taxability of income with tax reporting. All
nonprofit corporations must file income tax returns. They are information returns.
The failure to file such a return exposes the nonprofit corporation, and its officers,
directors, and management to penalties, and can jeopardize a charitable
corporation’s Section 501(c)(3) status.
There are a discouraging number of tax returns that can be required of
nonprofit corporations in general and charitable corporations in particular. The list
is too long to set out in full, but here are a few of the more common requirements.
Annual Information Return - Form 990.
Form 990 is the basic information return for nonprofit corporations (except
private foundations). If your nonprofit corporation’s gross receipts in a year were
less than $25,000, you need not file a return, unless you received one in the mail.
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Note that the laws of some states (not Alaska) require all nonprofit corporations to
file information returns.
The Short Form 990-EZ is a simplified Form 990. It’s available for exempt
organizations, except private foundations, whose total assets are less than
$250,000 at year end and whose gross receipts are less than $100,000 for the tax
year.
Both the kind of nonprofits required to file an annual information return
and the content of the information return are changing rapidly. You should consult
a tax adviser for recent changes in this area.
If your nonprofit corporation is required to file a Form 990 or 990-EZ, then
it is also required to make a copy of that form available for inspection and copying
by interested persons, along with your Form 1023 (Application for Exempt
Status). Copies of the forms must be furnished to interested persons upon request,
at cost. IRC §6104. New rules about public disclosure went into effect in 1999.
See the discussion below.
Special Returns.
There are also numerous special returns that must be filed, including:
•

Exempt organization business income tax return – Form 990-T.
This form is used to report unrelated business income and to
calculate unrelated business income tax.

•

Reporting excess benefits transactions - Form 4720. If your
charitable corporation engaged in "excess benefits transactions,"
then it must file a Form 4720.

•

Election of "expenditure test" on lobbying - Form 5768. A
charitable corporation may elect to engage in certain kind of
legislative activities, "lobbying," as described at page 56 above.
If it does, then it will probably want to elect the "expenditure
test" for its certainty. If it makes that election, it does so using
Form 5768.

•

Reporting political activities - Form 1120-POL. If your nonprofit
corporation spent any amount on political activities (see page 53)
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above), your nonprofit corporation may also have to file Form
1120-POL. Of course, filing this return will likely cause your
charitable corporation’s exemption to be lost.
Public Disclosure Requirements
Extensive disclosure requirements were imposed by the IRS under IRC
§6104 and regulations at Regs. §301.6104, effective June 8, 1999. Under the rules,
an exempt organization is required to make most of its tax records available to the
general public.
General Rules. An exempt organization must make its application for an
exemption, its determination letter, and all of its Form 990s, including the Special
Returns discussed in the preceding section, available for inspection and copying.
The requirement includes all schedules and supplementary materials. These
materials must be made available for a period of three (3) years, beginning on the
date the return was due or the date it was filed, whichever is later. Generally, the
names and addresses of donors need not be disclosed, except that Private
Foundations are required to disclose that information as well.
Inspection of Records. The records must be available for inspection during
regular business hours at the principal, regional, and district offices of the exempt
organization. The inspection must be without charge and, except in narrow
exceptions described below, there simply is no right to refuse to produce records.
Recent changes in the law have increased the level of detail exempt
organizations are required to report on unrelated business income. The Pension
Reform Act of 2006 altered the old requirements, but the regulations and forms
implementing the changes have not been issued by the IRS at this writing.
Nonprofits should consult their tax advisors for changes in this area.
Copies of Records. An exempt organization generally must provide copies
of documents requested in-person on the day they are requested. In certain kinds
of unusual circumstances, the exempt organization can have an additional day or,
if special duties exist that truly prevent staff from providing copies, then the delay
interval may be as many as five (5) days. But the general rule is same day service.
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If the request is made in writing, then the exempt organization has thirty
(30) days from the date of receipt of the request to comply. Facsimile and
electronic mail requests are treated as written requests.
An exempt organization can charge for the reasonable costs of the copies
and postage. The "reasonable costs" can't exceed the rate the IRS itself charges for
copies. That can work true hardship in rural Alaska.
The exempt organization may require payment in advance. If so, then the
time to respond to a written request does not begin to run until the organization
receives that payment.
Failure to Provide Records; Penalties. A person who fails to allow
inspection or who fails to allow copying of records without reasonable cause faces
a penalty of $20 per day for each day with a maximum penalty of $10,000. A
willful failure to comply subjects a person to a fine of $5,000 with respect to each
return or application. Note these penalties are imposed on the individual who
refuses to comply, not the exempt organization.
Compliance by Posting to the Web. An exempt organization is not required
to comply with a copy request if it has made the information described above
"widely available" by posting it to the organization's web site or by linking to a
site maintained by a third party for that purpose. Web availability does not excuse
an organization from compliance with inspection requirements. The rules for
availability on the Web are fairly stringent.
The Web page through which the information is made available must
clearly describe what is available and provide instructions for accessing and
downloading it. The organization must take steps to assure the information posted
at the web site is reliable and accurate, and must have reasonable procedures in
place to prevent that information from being altered or destroyed.
Perhaps unreasonably, the documents must be posted in a format which,
when downloaded and printed, exactly reproduces the image of the original,
except for deletions permitted by the IRS.
Any individual with access to the Internet must be able to access, download
and print the document without special hardware or software. The commentary to
the regulations strongly suggests that PDF is acceptable. Note, however, you will
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have to scan the returns and post them as graphic images to meet the "reproduce
exactly" requirement.
Harassment Campaign Exception. There are procedures by which an
organization can complain to the IRS if it believes it is the subject of a campaign
of harassment by which someone is attempting to disrupt its operations by
repeated requests for documents. There's also a limited self-help right, by which an
exempt organization may ignore any request for copies beyond the first two (2)
received in a thirty (30) day period or the first four (4) received in a one (1) year
period that come from the same individual or the same address.
SECTION FOUR: TAXATION OF PROPERTY
In Alaska, a nonprofit organization’s property may be exempt from property
tax under certain conditions. For the property to be exempt from taxation, it must
be used exclusively for a religious, charitable or educational purpose. City of
Nome v. Catholic Bishop of Northern Alaska, et al., 707 P.2d 870, 874 (Alaska
1985). The court strictly interprets “exclusive use” to mean that all “uses of the
property must be for the ‘direct and primary’ exempt purpose.” Two exceptions
exist. First, a de minimis use for a purpose other than religious, charitable or
educational will not defeat the exemption. A de minimis use is one that is
“occasional” and of “true minor import.” The de minimis standard is not welldefined and can be difficult to apply. Second, property not otherwise exempt may
be exempt if its use is “both directly incidental to and vitally necessary for the
exempt property.”Property may be spatially apportioned, i.e. a percentage of
property may be exclusively used for an exempt purpose. Property use may not,
however, be temporally apportioned.
Property used exclusively for a “charitable purpose” is exempt from
property taxation. “Charity” is that which “is done out of good will and a desire to
add to the improvement of the moral, mental, and physical welfare of the public
generally ...” It is not necessary that the beneficiaries of the charity be indigent or
needy.
Exempt property that produces income must meet a three-part test to
maintain its exemption. Property will not lose an exemption if 1) the property is
used exclusively for exempt purposes, 2) the payment is not sought as a result of a
“dominant profit motive,” and 3) the payment is both incidental to and reasonably
necessary for the accomplishment of the exempt activity and does not exceed the
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operating costs of the exempt activity for which the payment is received. If all
three criteria are met, the property is exempt. If the third criteria is not met (but the
first two are), the property is only exempt if used for classroom space. This test
similarly applies to property leased to other nonprofit organizations. Properties
supporting exempt properties may be exempt if they are necessary for the
“convenient use” of the exempt property.
Two additional points to take away from the Catholic Bishop case are that a
taxpayer claiming an exemption bears the burden of proving that the property is
eligible for the exemption and that statutes granting tax exemptions are narrowly
construed. Nonprofit organizations should keep these two maxims in mind when
deciding whether to pursue a property tax exemption.
In the more recent Fairbanks North Star Borough v. Dena’Nena’Henash,
88 P.3d 124 (Alaska 2004), the court reiterated many of the holdings in Catholic
Bishop, but it also made analysis of whether income-producing properties are
exempt more confusing. The cases arose from the denial by the borough assessor
of Tanana Chiefs Conference, Inc.’s (“TCC”) application for property tax
exemptions. The Borough Assessor found that TCC’s programs were largely
funded by government contributions and that the income generated by the property
exceeded TCC’s operating costs.
The court held that the source of a nonprofit’s funding did not automatically
disqualify it from receiving an exemption. The source of a nonprofit organization’s
funding is more or less irrelevant.
Courts may consider additional factors in determining whether a nonprofit’s
purpose is charitable for property tax purposes. Although these factors are
relevant, they are not determinative. The factors include an analysis of whether the
nonprofit organization provides the public with a gift or significant benefit, lessens
a governmental burden, and subsidizes a socially worthy activity.
The most confounding part of the decision is the court’s apparent
willingness to back away from strictly enforcing its rules regarding incomeproducing property. The Borough argued that TCC’s operating surplus rendered it
ineligible for the charitable-purpose exemption. The court held:
Although we require that payment not exceed operating costs,
that requirement should not disqualify property owned by
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successful fundraisers. We hold that an operating surplus will not
preclude an otherwise valid tax exemption so long as revenue is
not generated out of a dominant profit motive and revenue is
allocated only to support exempt purposes.
Read literally, the holding suggests that only income exceeding operating
costs and that is generated by fundraising, as opposed to other income generating
activities, will not disqualify a property owner from exemption. Read liberally, the
holding changes the rule in Catholic Bishop to allow a nonprofit organization’s
income generated by property to exceed operating costs as long as the organization
did not have a dominant profit motive. The court’s holdings in Catholic Bishop
and Fairbanks North Star Borough cannot be easily reconciled. Because of this
confusion, we can only urge nonprofit organizations to consult with a qualified
attorney before acquiring real property or before relying on real property being
exempt in all but the most straightforward cases.
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CHAPTER 6. PRIVATE FOUNDATIONS AND DONOR-ADVISED
FUNDS
Any charitable corporation can call itself a "foundation," but for purposes
of these materials, a foundation is defined by the tax definition, as discussed
below. Additionally, to thoroughly discuss private foundations would require
doubling the size of these materials. Please see the Supplemental Materials section
for additional resources on private foundations.
The main advantage of a private foundation is to the donor and can be
summarized in one word: control. Simplifying things a great deal, there is a
tradeoff for the donor. As the donor surrenders control, he or she gains tax
advantages and reduces administrative costs; as he or she exercises control over
the use the private foundation makes of the monies, strict prohibitions on selfdealing are imposed, tax advantages may be reduced or disappear altogether and
the administrative costs – the portion of the endowment lost to taxes and overhead
– will increase.
The cost of creating and obtaining exempt status for a private foundation is
significant. The operating costs, and in particular complying with all of the rules
and restrictions that surround private foundations, is another very significant issue.
But for the right kind of donor, those prices may be reasonable for the greater
control a donor can have over the use made of his, her, or its donated funds.
Because private foundations are largely creations of the tax code,
discussion of them tends to focus overwhelmingly on fairly obscure income tax
concepts. You really need the help of a qualified certified public accountant to
work your way through these issues. This is only a much simplified introduction.
First and foremost, the advantage of a private foundation is control. A donor
who gives money to a private foundation they control has the ability to direct the
use of monies. The private foundation is not answerable to any broader group of
donors and, subject to the requirements of the Internal Revenue Code, can manage
the monies as they see fit.
The disadvantage is another tax. Federal tax law subjects private
foundations to an annual excise tax of two percent (2.0%) on annual investment
income. In addition, there are more limits on the amount of deductible
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contributions that may be made to foundations than there are for charitable
corporations. These and other limits are intended to prevent private foundations
from abusing their greater control and flexibility.
Very generally, a donor to a charitable corporation may deduct the full fair
market value of in-kind donations. Also very generally, a donor may deduct only
his or her basis in in-kind donations to a private foundation. If the in-kind property
were fully depreciated the donor to the private foundation would not get any
deduction. However, Congress has on an annual basis been allowing a fair market
value deduction to donors to private foundations under 26 U.S.C. §170(e)(5). The
latest word is that this privilege has now been made permanent.
In addition, there are other constraints on the deductibility of donations to
private foundations.
•

Cash – Generally, a donor may not deduct cash donations in any
given year that amount to more than fifty percent (50.0%) of the
donor’s adjusted gross income. It’s thirty (30.0%) in the case of
certain sub-types of private foundations.

• Appreciated Property – Generally, a donor may not deduct gifts
of appreciated property in any given year that amount to more
than thirty percent (30.0%) of the donor’s adjusted gross income.
It’s twenty percent (20.0%) in the case of certain sub-types of
private foundations. Excess donations of appreciated property
may be carried forward for the next five (5) years.
•

Stock – (We’re talking corporate shares here, not livestock.) The
rules here are hopelessly complex, and in transition. Be aware
that there are complex limits on stock donations, with serious tax
implications for the donor, and talk to a certified public
accountant.

Under the tax laws, and especially 26 U.S.C. §509(a), a "foundation" is
characterized by three things, which operate as a kind of negative definition. In
application, however, these tests can be terrifically difficult to administer or apply.
• A private foundation typically has a single primary source of
funds; a corporation or a family contributes essentially all of the
money to it, as opposed to having a broad base of contributors.
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• A private foundation usually makes grants to charitable
corporations who administer programs, as opposed to operating
programs itself. Generally, all distributions must be to charitable
corporations. The specific rules are at 26 U.S.C. §4942(g).
•

Monies disbursed from the private foundation come from the
endowment or investment income of the endowment, as opposed
to a fund-raising program.

Taxes. Congress has perceived private foundations as carrying a high risk of
abuse, and has closely regulated them. In addition to the two percent (2.0%) excise
tax on investment income, there are other excise taxes imposed on private
foundations that are penal and intended to regulate their behavior as opposed to
generating revenue. They are avoidable only if you operate the private foundation
in strictly the way Congress wants.
•

There is an excise tax imposed on transactions tainted with selfdealing that is similar, but not identical, to the excise tax on
excess benefits transactions described at page 58 above.

•

There is an excise tax imposed if the private foundation fails to
make qualifying distributions at a high enough level under a
complex definition. Generally, the private foundation must
distribute at least five percent (5.0%) of the aggregate fair market
value of its assets that are not used directly to carry out the
private foundation’s exempt purposes.

•

There is an excise tax on excess business holdings. Generally, a
private foundation may not own more than twenty percent
(20.0%) of the voting stock of a business. Any voting stock
owned by the persons who control the private foundation are
subtracted from that total.

•

There is an excise tax on jeopardy investments. A private
foundation cannot invest its funds in ways that jeopardize its
ability to perform its mission.

•

There is an excise tax on taxable expenditures. An extremely
difficult area, generally a private foundation can’t make
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distributions which would be forbidden to a charitable
corporation; i.e., political contributions or lobbying expenses.
The IRS’s view of private foundations’ duties and risks is set out in IRS
Publication 578, "Tax Information for Private Foundations and Foundation
Managers," available by phone at 1-800-TAX-FORM or on the Internet at:
http://www.irs.ustreas.gov/prod/forms_pubs/index.html
All private foundations are required to file annual Form 990-PF returns.
Donor-advised funds are a relatively recent development in the law.
Generally, they are a kind of quasi-private foundation, in which the donor is given
some advisory role in the direction of the fund’s assets to charities, but only an
advisory role. Donor-advised funds had no specific statutory authorization of
guidance until enactment of the Pension Reform Act of 2006 (adopted but
unsigned by the President at this writing). The authorization in this case is a kind
of negative approval: the new law, at Title XII, Part 2, sets out some regulations
and penalties for abuse of donor-advised funds, without explicitly authorizing
them..
The regulatory structure is loosely based on excess benefit transactions
discussed at page 58 of the Handbook. An excise tax is imposed upon the
supporting organization and the fund managers if a donor-advised fund makes a
taxable distribution – a distribution to an individual or to some other improper
person. And an excise tax is imposed on a disqualified person and the fund
managers if the donor-advised fund makes or confers an excess benefit on a
person.
The law of donor-advised funds was already complex; these changes have
made it more complex still. If you are considering creating or involving yourself
or your organization in a donor-advised fund, either as a charitable donor, as a
fund advisor, or as a supporting organization, get good tax and legal advice before
proceeding. Donor-advised funds remain a promising tool for those who would
like a role in distributing their charitable monies, but don’t rise to the level of a
private foundation. But you will need to proceed with some care.
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CHAPTER 7. NONPROFIT CORPORATE LAW
Alaska’s nonprofit corporate law is a mess. Some would describe it as
confusing but that’s not strong enough. First, the statute that appears to make forprofit corporation law apply where not inconsistent with nonprofit corporate law
appears to contain an error.
AS 10.20.710(a) provides, "The provisions of this chapter relating to
domestic corporations apply to all corporations organized under this chapter."
Since there are no provisions relating to domestic corporations in Chapter 20 of
Title 10, most attorneys assume that the first "chapter" in §710(a) should be read
as "title." The difficulty is that the error has been in the statutes for about 20 years
now.
There's a second problem. In 1989, a new business corporation law was
adopted, imposing significant new duties and obligations on officers and directors
of business corporations. It is not at all clear whether those duties and obligations
extend to officers and directors of nonprofit corporations as well.
These materials assume that, where not inconsistent, the law of Alaska
profit corporations applies to Alaska nonprofit corporations despite the apparent
glitch in AS 10.20.710(a) and the adoption of the Alaska Corporations Code.

NOTE: Again, in these materials "director" means a member of the
board of directors; "executive director" means the person in charge
of day-to-day affairs at a nonprofit corporation.

Liability of Directors.
As a broad general rule, directors are not liable for actions or inactions of
officers, agents, or employees of the nonprofit corporation. This broad rule has
numerous exceptions. And some of the exceptions can themselves be limited by
the partial immunity described below.
Directors of a nonprofit corporation are fiduciaries and owe special duties
of care and loyalty to the nonprofit corporation. A violation of a fiduciary duty
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exposes the wrongdoer to liability for compensatory damages, punitive damages,
and a special kind of restitution called "disgorgement," where the wrongdoer has
profited at the expense of the nonprofit corporation. Generally, where a director or
officer acts in good faith in the interests of the nonprofit corporation, and with the
care, including reasonably inquiry, that a ordinarily prudent person would use
under similar circumstances, the officer or director will not have personal liability
if a decision turns out bad. Under those circumstances, courts will not ordinarily
“second guess” a director’s or officer’s decision.
Every director owes a duty of care to the nonprofit corporation. The duty of
care is quite broad. It ranges from a duty to monitor the affairs of the nonprofit
corporation to guard against loss or injury to the nonprofit corporation, to a duty to
vote and not to abstain. For example, a director violates the duty of care if he or
she fails to review the treasurer’s report, or the minutes of the previous meeting.
The duty of loyalty is an obligation to avoid self-dealing. Self-dealing
occurs when a director places his or her own interests ahead of those of the
nonprofit corporation. Under many circumstances, it is not necessary that the
nonprofit corporation be shown to have suffered an injury as a consequence of the
self-dealing; the courts treat a violation of the duty of loyalty so seriously that they
will not permit even the appearance of misconduct. For example, if a member of
the board of directors owns or even works at a furniture store, then the director
cannot vote on a question of whether or not to purchase furniture from that store.
Some of the ways that a member of the board of directors of a nonprofit
corporation can manage risks are discussed later at Risk Management. But here
are some specific risk management techniques for board of directors members.
•

Work Description. Every nonprofit corporation should have a
work description for the members of the board of directors,
describing what is expected in terms of time and other
commitments, and the duties that are specific to the nonprofit
corporation, as opposed to the general duties described in these
materials. If a nonprofit corporation doesn’t have such a work
description, how is a director to know whether or not he or she is
performing?

•

Keeping Involved. By far the best technique to manage the risks
facing a member of a board of directors is to keep involved. Most
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directors that get into trouble do so because they fail to keep
involved, and the duties and decisions that they are supposed to
perform either don’t get made or get made by someone else. In
either case, the director remains liable.
•

Registering Your Dissent. There will be times when you disagree
with the decisions of your fellow board of director members.
That’s normal, and can even be a good sign; if all of the directors
agree on controversial questions perhaps the decision is not being
adequately thought through. If you dissent, ask the secretary to
record your dissent. If you are especially concerned, ask in
writing. Remember that if you are present and don’t register your
dissent, you are presumed to have agreed. AS 10.06.450(e).

•

Reliance on Committee Reports. Directors are entitled to rely
upon committee reports if the director reasonably believes the
committee reports merit confidence. AS 10.06.450(e).

•

Directors' and Officers' Insurance. Directors can purchase a
special kind of insurance to cover some of the risks they face.
Please see the discussion at Risk Management, and particularly
Insurance, below.

Liability of Officers.
Like directors, officers of a nonprofit corporation are fiduciaries. In
addition, officers are true agents for the nonprofit corporation (see the discussion
of agency at page 22). Officers are liable for breaches of their agency duties. Some
of those duties are described here.
Status as an officer imposes on the officer the obligations placed on the
office by statute and the Bylaws of the nonprofit corporation. For example, usually
the treasurer of a nonprofit corporation is obligated to keep and review the books
and records of the nonprofit corporation. If the treasurer delegates those
obligations to the executive director of the nonprofit corporation, and the
executive director fails to perform them, or, worse yet, embezzles monies, the
treasurer may well be personally liable for the amount of the loss.
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In the case of professionals, persons who have special skill and expertise
associated with the performance of the duties of the office, those persons may well
be held to a higher standard of care than would a non-professional. For example,
an accountant who is a treasurer may be held to a higher level of care than a lay
person in the same office.
Statutory Liability.
In addition to the risks described above, a number of statutes also impose
liability on officers and directors of corporations. The list of statutory liabilities
and statutory exceptions to the general rule of liability set out here is not
exhaustive.
•

Federal Withholding Taxes. Any business with paid employees is
required to withhold monies for income taxes, unemployment
compensation and other purposes. Those monies are held in trust
by the employer and are supposed to be paid over to the IRS. If
the employer fails to withhold when it should, or withholds but
fails to pay the monies over, then directors and, particularly,
officers, may face personal liability for a penalty equal to the
amount of the unpaid withholding monies. This risk is
particularly serious for persons authorized to sign checks. A
number of nonprofit corporations in Alaska have faced this
specific kind of claim.

•

State Employment Security Compensation. State law requires
that employers pay employment security compensation to the
State of Alaska. If the employer fails to do so, then directors and,
particularly, officers, may face personal liability for a penalty
equal to the unpaid employment security monies.

•

Worker’s Compensation. Alaska law requires essentially all
employers to maintain worker’s compensation insurance against
the risk of an employee being injured or killed on the job. If an
employer fails to maintain that insurance, and an employee is
injured or killed on the job, then officers and directors may be
personally liable to the employee for the benefits the employee
would have received as worker’s compensation.
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Officer and Director Immunity.
Officers and directors can partially immunize themselves from liability for
some kinds of risks by amending their nonprofit corporation’s Articles of
Incorporation to include special language provided by statute. There are two broad
drawbacks to making those amendments.
First, amendments to Articles of Incorporation require the consent of the
members of the nonprofit corporation (if your nonprofit corporation has
members). It’s a little awkward for officers and directors to ask the persons who
select them to immunize them from the consequences of their own conduct.
Second, the immunity is limited in scope. Officers and directors remain liable for
their actions and inactions in each of the following areas.
•

Breach of the Duty of Loyalty. A breach of the director’s duty of
loyalty to the nonprofit corporation cannot be excused, and to the
extent a director violates the duty of loyalty he will remain liable
even if the statutory immunity has been put in place. An
example: a director who is on the board of two different
nonprofit corporations applying for the same grant has hopelessly
compromised his duty of loyalty. No matter which nonprofit gets
the grant, the other can accuse him of a breach of his duty of
loyalty.

• Acts Not in Good Faith. A director is liable for acts or omissions
not in good faith or that involve intentional misconduct or a
knowing violation of law. To the extent a director is not acting in
good faith, or knowingly violates the law, he or she will remain
liable even if the statutory immunity has been put in place. An
example: a director who agrees to accept a donated painting, in
return for agreeing the painting has a value higher than an
appraisal shows, has engaged in a knowing violation of the law,
and will be liable.
•

Improper Personal Benefit. A director will be liable for a
transaction from which the director derives an improper personal
benefit, even if the statutory immunity has been put in place. An
example: a director who is also an insurance agent, and writes
insurance policies for the nonprofit corporation, and receives a
commission, has derived an improper personal benefit.
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Conflicts of Interest.
Suppose a corporation or partnership in which you are a director or partner
or an employee, for example, wants to do business with your nonprofit
corporation. You owe a fiduciary duty of loyalty to that corporation or partnership,
which includes the duty to get it the best return reasonable under all of the
circumstances. At the same time, if you are a director of your nonprofit
corporation, you owe the nonprofit corporation the duty to get the lowest
reasonable price. Pretty clearly, you have a conflict of interest.
The general rule should not be surprising: the fiduciary duty of loyalty
requires a director to have an undivided allegiance to an organization's mission
when using either the power of her position, information she possesses concerning
the organization, or its property; and it bars a director from using her position or
information concerning the organization and its property in a manner which allows
her, or a third party through her, to gain a pecuniary benefit. The director’s
conduct, at all times, must further the nonprofit corporation’s goals and not her
own interests or the interests of a third party with whom the director may be
affiliated.
In Alaska, directors and officers of for-profit corporations can obtain a kind
of limited exception to this general rule. It’s not entirely clear that this exception
will be available for directors and officers of nonprofit corporations who, as
explained above, may owe a higher duty of loyalty to their nonprofit corporation
than does the director of a for-profit entity. But except where the conflict of
interest clearly violates another provision of law, for example, a loan to a director,
probably the conflict of interest can be waived by strict adherence to
AS 10.06.478. The statute deals with situations where a director is directly or
indirectly contracting with the corporation of which he is a director.
AS 10.06.478 addresses two sorts of situations: (1) where the director is
herself contracting, or a nonprofit corporation or other business in which she has a
material financial interest is contracting, with the corporation; or (2) where another
corporation in which a director is also an officer or director is contracting with the
nonprofit corporation (the dual directorship case).
A contract or other transaction between a nonprofit corporation and one or
more directors, or between a nonprofit corporation and another business in which
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one or more directors have a material financial interest, is not void or voidable
because of the presence of the director at the meeting where the contract is
approved, if:
• All material facts are disclosed; and
•

The transaction is approved by the members or directors.

If the contract is approved by the members in good faith, then the contract is
presumed to be just and reasonable. If approved by the directors but not the
members, the person attempting to assert the contract has the burden of
establishing the contract was just and reasonable at the time it was made. In
neither case does the director involved get to vote.
The second situation, the dual directorship, arises where the same person is
a director in two corporations, but does not have a personal, material financial
interest in the transaction at issue. A contract or other transaction between two
corporations where the director does not have a material financial interest in either
corporation is not void or voidable because of the presence of the director at the
meeting where the contract is approved, if:
• All materials facts are disclosed, and
•

The transaction is approved by the members or directors.

The vote of the director involved is not counted. (The director should not vote in
any event.) Note that director approval in the case of a dual directorship does not
result in the burden of proof requirements imposed by a simple conflict described
above.
In dealing with conflicts of interest, the bottom line is it is best to avoid
them wherever possible. Use competitive bidding or proposals if you can.
REMEMBER: Where you cannot avoid conflicts of interest, the minutes of the
meeting of the board of directors should reflect in detail full disclosure of all
material facts, the vote by the directors on the transaction, and a specific entry that
the conflicted director did not participate in the voting.
Open Meetings Laws.
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Alaska law does not specifically apply the Open Meetings Act, AS 44.62.330, to a
nonprofit corporation, and there are no Alaska cases addressing the issue. The
question has arisen many times in other jurisdictions, however. While the specific
language of an individual state’s open meetings law is critical, several general
principles can be identified. Although none of those principles, standing alone, is
usually sufficient to trigger open meeting obligations in a nonprofit corporation,
the following factors have been considered by the courts in determining whether
or not a state’s open meeting laws applied to a nonprofit corporation:
•

The manner in which the nonprofit corporation was created and
the public or private character of the persons who created it.

•

The manner in which the members of the board of directors of
the nonprofit corporation are selected.

•

Whether members of a public body – i.e., a city council – are by
reason of that status members of the board of directors of the
nonprofit corporation.

•

Whether public members constitute a majority of the board of
directors of the nonprofit corporation.

•

Whether the powers exercised by the nonprofit corporation are
generally governmental powers.

•

Whether the powers exercised have historically been performed
by a government.

•

Whether the activities of the nonprofit corporation are carried out
on public property.

•

The extent to which the activities of the nonprofit corporation are
autonomous and the extent to which they are controlled by a
government body.

•

The sources of funding for the nonprofit corporation, and the
extent those finances are dependent upon governmental funds,
especially where the nonprofit corporation’s funds are
commingled with a government body’s.
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Whether the nonprofit corporation would continue to exist if its
relationship with the government body ceased.

The law just isn’t very clear in this area, and some states have applied open
meetings act requirements to nonprofit corporations for some purposes and refused
to apply them for others. Please see the Supplemental Materials for additional
information.
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CHAPTER 8. DAMAGES AND RELATED ISSUES
A jury or court (or, for that matter, an arbitrator) when faced with a claim
that a nonprofit corporation or a volunteer has committed a tort, breached a
contract, or broken the law, first determines whether the claim is true and, if the
jury or court concludes the allegations are true, then it sets out to make the victim
whole. Usually, that will involve the award of damages, although other kinds of
remedies are available. This part of the Handbook talks about what damages are,
how they are calculated, who gets to pay them, what the hidden costs of litigation
can be, and what remedies a victim can get when damages are not enough. You
will find additional discussion of specific damages issues as they relate to specific
topics throughout the Handbook.
The law recognizes a wide range of kinds of damages. Only a few of them
are addressed here. Except for punitive or exemplary damages, the basic concept is
to make the victim whole, to restore him or her to the financial condition he or she
would have been in but for the wrongdoing.
Direct.
Direct damages are the losses suffered as the immediate result of wrongful
conduct. If the claim is for an auto accident without personal injury, it’s the cost of
repairing the victim’s automobile. If the victim’s auto can’t be repaired for less
than its value, then it’s the value of the auto at the time of the accident. If the claim
is for a purchaser’s breach of a contract to purchase widgets, then the victim’s
damages are the profits he or she would have made on the sale. Direct damages are
those losses which a reasonable person could foresee as resulting from that
wrongful conduct.
Special or Consequential.
Special or consequential damages are those losses which result from
wrongful conduct but which the reasonable person could not have been expected
to foresee. If a vendor breached its contract to supply widgets, forcing you to
purchase the widgets elsewhere, your direct damages would be the difference
between the contract price and the price you had to pay to the alternate vendor. If
the delay in delivering widgets also caused your organization to lose money
because the organization couldn’t deliver services, that additional loss would be
consequential damages.
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Both direct and special or consequential damages are compensatory
damages designed to compensate the injured person for his or her loss or make the
victim "whole."
Punitive or Exemplary.
Punitive or exemplary damages are an exception to the general rule that
damages are intended to make the victim whole. Punitive damages are intended to
punish the wrongdoer. In Alaska, punitive damages may be a multiple of the
amount of compensatory damages. Punitive damages are generally available only
for conduct that was intentional, reckless or constituted gross negligence. Also
under Alaska law, half of punitive damages are paid to the State of Alaska.
Statutory.
Sometimes statutes prescribe the amount of damages that may be awarded.
For example, IRC §6672 imposes damages in the form of a penalty equal to the
amount of unpaid withholding taxes on a person who was supposed to pay over
withholding taxes and failed to do so. The wage and hour statutes impose statutory
damages of twice the amount of unpaid wages on an employer who fails to pay
wages. AS 23.10.110(a). Certain kinds of trespass damages allow the court to
treble the actual damages.
Liability
Where more than one person is liable for damages, the liability may be
several or joint and several. Where the liability is several, each person that is liable
is liable for his or her percentage of fault. For example, if the victim was awarded
damages of $10,000, and there are five persons equally at fault, each is liable for
$2,000. The victim can only recover $2,000 from any individual defendant.
Joint and several liability means each person is individually liable for the
entire award of damages. The victim can only recover the total amount of his or
her damages, but he or she can recover it from one defendant, and leave it to the
defendants to sort out who among them will pay what. Since the ability to pay may
not be equal among all of the defendants, this has the effect of shifting the risk of
uncollectibility from the victim to the wealthiest defendants.
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Hidden Costs of Litigation
There are costs in litigation beyond damages – hidden costs, if you will –
that can dramatically affect a nonprofit corporation. Economically, they are the
equivalent of additional damages. Some of those costs are described here.
Costs of Defense. If you are involved in litigation, you have to hire a
lawyer. That can be expensive. You can expect to incur both attorneys’ fees, the
charges for the lawyer’s time, and costs, the out-of-pocket expenses other than
attorneys’ fees. Costs can include the charges of expert witnesses. Even simple
lawsuits can be expensive. While a portion of those defense costs may be
recoverable, as described in the next section, not all of the defense costs will be.
Make certain any insurance policies you buy include in their coverage payment of
the costs of defense.
Civil Rule 82. Alaska is pretty much unique in that in most kinds of civil
cases the prevailing party in a lawsuit gets to recover a portion of his or her costs
from the losing party. The amount recovered depends upon a number of variables,
but ranges from 10% to 20% of your attorneys' fees and costs actually incurred.
Remember this particular rule can cut both ways.
Reserves for Deductibles. Insurance policies usually have a deductible
portion, the part you have to pay before the insurance company has to pay. The
amount of the deductible varies. Generally, the higher the deductible the lower the
premium you pay for the same policy. So there can be significant economic
pressure to set a high deductible. That’s all right, provided that you create a
reserve in the nonprofit corporation for the amount of the deductible. Otherwise,
the practical effect may be to not have insurance at all.
Equitable Remedies
While monetary damages are by far the most common kind of remedy a
court can give, they are by no means the only remedy. In situations where a
monetary remedy will not adequately protect a victim, other remedies may be
available. These are called "equitable" remedies, and they were created by English
chancery courts. The rules relating to when and where equitable remedies will be
made available are complex and in some cases arcane.
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Injunctive Relief. An injunction is a court order directing a person to do
something (a "mandatory" injunction) or to stop doing something (a "prohibitory"
injunction).
Constructive Trust. A constructive trust is a court judgment directing that a
person hold money or property, not for themselves, but instead in a court-imposed
trust for the benefit of another person.
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PART II
RISK MANAGEMENT
Risk management is the name for a collection of techniques and procedures
a nonprofit corporation can use to minimize the risk of liability and, in the event of
a problem, to minimize the consequences of the problem. Please note: risk
management cannot eliminate the risk of liability; we live in a world that is filled
with risk. Nor can risk management control all risks; almost by definition, the
kinds of claims discussed earlier in this manual are uncontrollable to some degree.
However, risk management can reduce the chances of nonprofit corporation and
volunteer liability to an acceptable level. This section of the materials focuses on
risk management techniques as they relate to volunteers and nonprofit
corporations.
It may help you understand risk management by examining a specific risk
situation:
If you see a man drowning in a river, and turn your back and
walk away, and the man drowns, you are not legally liable to anyone for
the death of that man. Legally, you owe him no duty. Absent a duty, you
cannot be liable. You can successfully avoid all legal risks by doing
nothing.
But if you have made it this far in the Handbook, you aren’t the type of person
who will let a man drown for fear of being sued.
If you are reading the Handbook, you are probably a volunteer. You are the
kind of person who does not turn away from that drowning man. But if you
undertake to rescue that drowning man, you must not be grossly negligent in your
efforts. If you are, you may become liable for the death of that man. Legally, if
you undertake a duty, even as a volunteer, you must exercise some degree of care.
By volunteering, you assumed certain risks. The required degree of care varies
with the situation.
If risk management principles were applied to these facts, you would have
obtained training in water safety and water rescue, and would have a good
understanding of what to do and how to do it safely for yourself and the victim.
You would have managed the risk by anticipating the possible risk, identifying
how to manage that risk, and then taking the steps to manage it.
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CHAPTER 1. VOLUNTEER SCREENING AND PLACEMENT
If, as some authorities suggest, a volunteer is a worker serving without
consideration, then a nonprofit corporation utilizing volunteer services should put
substantially the same amount of work into locating and placing volunteers that it
would put into locating and placing paid employees. Volunteers frequently have a
highly public role on behalf of a nonprofit corporation; they are the persons that
individuals dealing with the nonprofit corporation see first and most often. You
can manage several risks by effectively screening, evaluating and placing
volunteers.
Work Descriptions. Wherever possible, you should develop "work
descriptions" for volunteers, analogous to job descriptions for employees. Like a
job description, a work description should describe the requirements for the
volunteer who will perform the work, and the expectations the nonprofit
corporation has for the volunteer. Absent such a work description, it will be
difficult to screen, place and evaluate volunteers in a fair, reasonable, and
defensible way. Work descriptions are also helpful in establishing statutory
immunity under the federal Volunteer Protection Act, described above at page 16.
Evaluation. Any technique which is permitted for evaluation of employees
is permitted for evaluation of volunteers; indeed, you may ask questions of
potential volunteers which would be illegal for employees. There are sensitive
issues here: a volunteer does not expect to be grilled or to be required to furnish
credit references. But if the volunteer is to act as treasurer, or bookkeeper for a
nonprofit corporation, those levels of inquiry may be appropriate. Your level of
screening should reflect an appropriate balance of sensitivity and thoroughness.
Mandatory Screening. If your organization provides day care or child care
services, or performs other services that brings its employees and volunteers into
regular contact with minors, you may be subject to mandatory screening
procedures. In the case of programs using federal funds or under federal contracts,
criminal background checks for employees and volunteers are mandatory. 42
U.S.C. §13041. Such checks may have become mandatory as to any such
volunteer or employee in the state of Alaska; AS 47.35.017 was amended in 1994,
and became effective on January 1, 1996. The regulations implementing those
amendments are complex. Consult your attorney.
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Documenting Your Actions. It’s hard to overstate the importance of
documenting your volunteer screening and placement activities. Keep written
records and documents; you not only need to take these steps, you must be able to
prove later, sometimes years later, that you did.
Placement. Not all volunteers are appropriate for placement in all
situations. An uninsurable driver should not be placed in a program that involves
driving. Volunteers who will be working with children should be of suitable
experience, temperament, and moral character.
Preferences. Ordinarily, you should solicit a volunteer’s interest areas and
preferences. Not only does it assure a higher level of commitment from the
volunteer; the higher level of interest reduces the risk of a claim arising by reason
of the volunteer’s unfamiliarity with the subject, field or area in which the
volunteer is placed. This is not just a matter of intelligent use of volunteers; it is a
matter of risk management.
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CHAPTER 2. EDUCATION
The most important single technique for nonprofit corporation risk
management is education. The nonprofit corporation should provide for the
education of the directors and officers of the nonprofit corporation, the employees
of the nonprofit corporation and the volunteers who deliver services for the
nonprofit corporation. Most lawsuits and liability arise from mistakes of
ignorance, not mistakes of malice. Ignorance can be cured.
Develop orientation programs for new employees and new volunteers. The
programs should include the nonprofit corporation’s mission statement, policy,
goals, procedures, and culture. While you will have other purposes for orientation,
it should include a thorough discussion of risk management. An increasing number
of liability insurance carriers are requiring orientation programs as a condition to
issuing you an insurance policy.
Nonprofit corporations should implement programs that develop, update,
and refresh the skills of volunteers. As the laws change (this is the 7th Edition of
the Handbook), or the nonprofit corporation enters new areas of activity, or simply
because of the passage of time, from the board of directors down, continuing
education programs should address and expand the knowledge of your volunteers.
If you can locate the resources at a price the nonprofit corporation can afford, try
to obtain training from outside the nonprofit corporation. An outsider will
frequently see risks that you cannot.
Wherever possible, volunteers should be trained for the specific job, tasks
or service description which they are being asked to assume. Training programs
should assure you that the volunteer knows how to perform those tasks your way
and has the necessary skills.
Again, apart from issues of volunteer satisfaction and retention, updates and
continuing education programs serve risk management functions as well. By
assuring that a volunteer not only has skills but refreshes and refines those skills,
you help assure the volunteer’s skills and commitment, all of which reduces the
chance of a claim being brought against your nonprofit corporation.
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CHAPTER 3. REVIEWS AND EVALUATIONS
Conduct risk management reviews and evaluations at regular intervals.
Your accountants are usually able to help you with review of financial risks.
Insurance carriers sometime provide risk management audit services for liability
matters.
Every nonprofit corporation should be audited on a regular basis. The risks
of financial problems are so great, whether from taxes, employee misconduct, or
otherwise, that your nonprofit corporation cannot afford not to have an audit. The
board of directors should appoint an audit committee to review the audit, and
especially the management letter that should accompany any audit, and report to
the board of directors on how the changes suggested in the management letter will
be implemented.
Every nonprofit corporation should have a risk management committee to
identify the risks associated with the nonprofit corporation, its programs, its
employees and its volunteers, and then address how to manage those risks.
No board of directors is perfect. While it would be wonderful to hire an
outsider to come in and evaluate your board of directors, it’s not practical
financially. But there are excellent "self audits" which a board of directors may
administer to itself. Done honestly and conscientiously, self audits can help
identify and resolve problems the board of directors may not even be aware of.
Self audit materials are available through the United Way of the Tanana Valley
Volunteer Action Center and through United Way of America.
Be creative here: find a retired building inspector to review your structures;
a lawyer who will review your Bylaws and insurance. And use common sense:
don’t use "volunteers" referred by the criminal courts under drunk driving
sentences to transport your clients.
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CHAPTER 4. INSURANCE
Remember that insurance is just one form of risk management; risk
management is not simply purchasing insurance. All of the insurance in the world
will not protect you from intentional actions, and every insurance policy has a
limit of coverage. But insurance serves useful purposes.
Insurance is expensive for the kinds of risks that will concern you most.
You should consult a competent insurance agent for advice on coverages, but at
the risk of being unduly cynical, insurance agents and brokers earn their money
from commissions. The more insurance they sell, the more money they make. You
need to know coverage types, special considerations and the factors that go into an
insurance premium to purchase insurance intelligently.
Kinds of Insurance
General Liability. Liability insurance provides coverage against third
parties who assert claims against you. General liability covers all claims not
excluded, but the list of exclusions is discouragingly long. A class of claims that
might otherwise be excluded often can be included by purchasing an endorsement
or amendment to the policy for an additional premium. The ability to amend or
endorse an insurance policy applies to most of the kinds of insurance discussed
below.
Auto Liability. Liability arising from automobile-related claims (your
volunteer was in an accident and injured someone) is not covered by general
liability policies. Instead, you must purchase a special auto liability policy. Again,
read the exclusions carefully. A policy insuring only your nonprofit corporation’s
vehicles won’t help if your volunteer is driving his own auto when an accident
occurs, and the volunteer’s policy may be inadequate or exclude "business"
activities, including volunteer work.
Casualty. Casualty insurance covers damage done by third parties or acts of
God to your property: vandalism and malicious mischief, fire, flood, earthquake,
collapse and so on. If volunteers use their own property in operation of your
business, you need to address casualty to their property as well.
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Professional Liability. To the extent that you engage in delivery of services
requiring expertise or licensed activities, you need to consider professional
liability insurance as well as general casualty insurance. General liability usually
excludes coverage for professional activities.
Director’s and Officer’s. This is usually referred to as "D & O" insurance.
General casualty policies exclude claims against officers or directors for their
actions or inactions. You will have great difficulty in attracting board members
without D & O insurance, and any prospective board member should consider
carefully before agreeing to serve on a board that does not have D & O coverage.
The amount of coverage need not be terrifically high, but you should make certain
that adequate coverage for the costs of defense is present.
Bonding. You should bond your officers and the nonprofit corporation’s
employees who have financial responsibilities to the amounts that they routinely
handle. Liability insurance does not cover employee theft or gross misconduct.
Bonding assures that the bonding company will pay any losses (to the limits of the
bond and subject to a deductible) sustained by the nonprofit corporation as a result
of employee or officer misconduct.
Umbrella Coverages. Umbrella coverages are excess liability insurance
policies; that is, they provide coverage when and only when the primary coverage
is exhausted. Since most insurance claims never exceed the primary policy limits,
umbrella coverages are generally less expensive, all other things being equal.
Special Considerations.
Insurance is a regulated industry; all policies tend to be more or less the
same although, as always, the problems arise in the details. Several aspects of
Alaska law as its relates to insurance are unique and merit special consideration.
Costs of Defense. Make certain each policy of insurance you purchase
includes coverage for the expenses of legal defense. In the legal system today, it is
not at all unusual for the costs of defense in a lawsuit to equal or exceed any
ultimate award against you or your nonprofit corporation. Alaska law separates the
duty to defend from the duty to pay a claim; as a result, sometimes you can obtain
coverage for the cost of defense where it might not be available to pay the actual
claim.
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"Rule 82" Coverage. Alaska is almost unique in the United States in
awarding a portion of the winner’s costs and attorneys’ fees to the loser: that is, if
your nonprofit corporation loses a lawsuit, it will not only pay its attorneys’ fees
but a portion of the winners’ fees as well. Fees are awarded under a formula set out
in Alaska Rule of Civil Procedure 82; hence the name. In a complex lawsuit, this
can amount to tens of thousands of dollars. Make certain that your insurance
policy addresses this risk as well. CAUTION: many nonprofit corporations obtain
insurance from vendors who generally do not do business in Alaska and have
never heard of Alaska’s Rule 82. Their policies are usually silent as to this risk.
Purchasing Insurance.
Alaska has had a dreadful insurance "experience" or claims history, and in
its relatively small market, the effect has been to increase premiums significantly.
Remember, insurance companies are in the business of not paying claims. As a
result, you must carefully balance the factors that go into your premium
calculation.
Deductible. A deductible is the amount of an insurance claim that you agree
to bear – sometimes called "self-insurance." The higher the deductible, the lower
the premium. A responsible nonprofit corporation will maintain a reserve for any
large deductible. The deductible is different from what is called "co-insurance,"
which is an insurance policy under which you pay a portion of any claim or
defense costs – usually 20% – up to the policy limits. Ordinarily, you won’t want
that kind of policy, and if you do get one you will want to have a very large
reserve indeed.
Scope of Coverage. As you might expect, the broader the coverage – the
fewer the number of exclusions – the higher the premium. The narrower the
coverage, generally the lower the premium.
Amount of Coverage. Again, as you might expect, the higher the potential
liability of the insurance company the higher the premiums. You must carefully
balance the highest reasonable risk you expect against the cost of insuring that
risk. You cannot afford to insure against the largest possible claim you could
conceivably face; you can only insure against the largest probable claim you are
likely to face.
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Time of Coverage. A decade ago, essentially all liability insurance policies
were "occurrence" policies; now it’s much more complicated. The date a claim
occurs in relation to the date you have an insurance policy is now critical.
For example, "occurrence" policies insure against a claim which occurs
during the term of the policy, no matter when the claim was made. So if a claim
arose in 1979, and you had an "occurrence" policy of insurance in that year, it
didn’t matter if you had insurance in 1998, the year the lawsuit was filed.
Today, the greater number of policies are "claims made" policies, providing
coverage for a claim asserted during the term of the policy, no matter when the
claim might have arose. A "claims made" policy makes it difficult to determine
when it is safe to stop carrying insurance. If your nonprofit corporation has
stopped performing a specific activity, and wants to insure against the risk of a
subsequent claim, you should investigate "tail policies" which insure against those
kinds of risks.
Evaluation of Insurers. Finally, there is no tactful way to say this: insurance
companies go broke, and leave their insureds with no coverage. There are
insurance rating agencies; A.M. Best’s is probably the most highly regarded of the
lot. Try to get an insurer with a Best’s rating of AA or better. But recognize that
Alaska is a small market, not all carriers write insurance here, and sometimes you
have to take the best you can get. Limited on-line ratings are available at
http://www.ambest.com/
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CHAPTER 5. STATUTORY AND CONTRACTUAL PROTECTION
Statutory Protection.
Alaska law provides only slight risk management benefit and only in very
narrow areas. See the discussion at statutory protection beginning at page 12.
Some kinds of statutory protection are available only if the nonprofit corporation
takes certain kinds of action.
As described at the discussion on nonprofit corporation law at page 87
above, directors can enjoy a limited statutory protection for certain classes of
activities, but only if the Articles of Incorporation for the nonprofit corporation
contain specific language. See the discussion at nonprofit corporate law earlier in
these materials.
In addition, the federal Volunteer Protection Act of 1997 provides some
limited protection, as discussed at page 14 above.
Contractual Protections.
You can manage some risks with contract provisions, but there are both
practical and legal limits on your ability to do so.
The terms of contracts are the result of bargaining power, and nonprofit
corporations are rarely the strong party in negotiations. Therefore, a nonprofit
corporation is rarely able to negotiate provisions which protect its interests. It is
much more likely that a nonprofit corporation will be required to provide contract
indemnity to the other side. For example, a nonprofit corporation which provides
contract services to the state under a grant or other agreement will not be able to
obtain indemnity for actions or requirements of the state. Nor can a nonprofit
corporation insist with any success that its clients and customers indemnify it from
liability for the nonprofit corporation’s own negligence.
For example, imagine a nonprofit corporation offering day care services
requiring a customer to agree in advance that the nonprofit corporation won’t be
liable for anything happening to the child. Do you think it would be enforced by a
court?
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Alaska law does not permit a party to contract away risk without limit.
There are a large number of limitations and restrictions. Here are a few.
Releases. The best-known contractual provision for allocating risk is the
anticipatory release. An anticipatory release causes one party to agree in advance
that the other party will not be liable for any injuries or other harm suffered by the
person signing the release. Alaska law has small sympathy for releases, and they
are very strictly construed against the party drafting them.
For example, the Elmendorf Air Force Base Flying Club’s release was
deemed ineffective as to a claim arising out of an airplane crash in which the
passenger signing the release was killed. While the release surrendered claims for
injury, property damages and "all other claims," the release did not actually say the
word "death" so the court ruled it did not apply to a wrongful death lawsuit.
The Alaska Supreme Court has ruled that releases are construed narrowly
and will only release a party from liability for potential harms or hazards
specifically identified in the release. For example, in Moore v. Hartley Motors, 36
P.3d 628 (Alaska 2001), the court held that the language of a release did not reach
a claim for negligence in preparing an ATV training course because it did not
discuss or mention liability for general negligence, and therefore the release only
applied to “unavoidable and inherent risks” of ATV riding. The court did find that
the release was valid as to the risks expressly mentioned in the release, however.
Even releases that do specifically mention “negligence” may not be
sufficient if the release does not “conspicuously and unequivocally” inform the
signers that they are abandoning claims beyond those associated with the inherent
risks of the activity. In Ledgends, Inc. v. Kerr, 91 P.3d 960 (Alaska 2004), the
court affirmed without substantive comment the trial court’s decision that a release
did not absolve Ledgends of its own negligence because “pre-recreational
exculpatory agreements have been held to a very high standard of clarity and that
any ambiguity in that regard should be strictly construed against the party seeking
exculpation.” Even though the release at issue in Legends specifically mentioned
“negligence,” it did not “conspicuously and unequivocally” alert signers that they
were giving up claims beyond the inherent risks of the activity.
Some insurers require their nonprofit customers to have customers sign
anticipatory releases as a condition to the insurer providing insurance. That’s a
good reason to use an anticipatory release. But as a risk management tool they
Page 106

Volunteer Legal Handbook

Risk Management

have yet to work in Alaska in any reported case. Until legisaltion is enacted
addressing this issue, or unless the court reverses its current line of cases,
anticipator release are of dubious value.
Policy Considerations. The courts regard certain obligations and duties as
being non-delegable; that is, a nonprofit corporation can be held liable for a
violation of a duty even if it has by contract allocated the risk to another person. If
a nonprofit corporation has agreed to perform a service, and then hired another to
perform that service, it remains liable even if a contract term provides otherwise.
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CHAPTER 6. ALTERNATIVE DISPUTE RESOLUTION
Look, you can always have a lawsuit. But it is usually hideously expensive.
There are less expensive options, which may prove to be less damaging to ongoing
relationships among the persons involved. Consider alternative forms of dispute
resolution.
Mediation. Mediation is a conflict resolution process in which one or more
impartial persons intervene in a conflict with the parties’ consent and help them
negotiate a mutually acceptable agreement. The mediator does not take sides or
decide how the dispute should be resolved. One advantage of mediation is that it
carries the greatest odds of preserving the ability of the disputants to work together
in the future. It is also less expensive than litigation and, generally, much quicker.
Arbitration. Arbitration is a conflict resolution in which the parties submit
their dispute to one or more impartial arbitrators who decide the dispute for the
parties. No judges or juries are involved. Arbitration may be "binding" upon the
parties or just "advisory."
Advisory Trials. Several companies offer "advisory trial" services, under
which the parties present an informal, non-binding "trial" on the merits to a
privately selected judge. The judge reaches an informal decision, so that parties
better understand and can evaluate their claims.
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CHAPTER 7. PRACTICAL GUIDELINES FOR DIRECTORS
It’s very tough to give useful, general guidelines for nonprofit corporate
directors. The challenges that face you are variable and, to a large extent,
contextual. The following guidelines are adapted from an article Hoffer Kaback
wrote for Directors & Boards Magazine, a magazine aimed at for profit corporate
directors. Kaback set out a series of inconsistent, even contradictory "principles"
to illustrate the attitude expected of directors. By examining the strengths and
weaknesses in each of these "principles," you can perhaps glean a set of guidelines
that will work for you. This version is adapted for directors of nonprofit
corporations.
The Davy Crockett Principle. You’ll remember that Davy Crockett said,
"Be sure you’re right and then go ahead." Crockett would say what he thought was
right, fight hard for it, vote "no" when he disagreed, and resign if something was
decided against his principles. This is an absolutist principle and won’t work in the
practical world. Isn’t it more effective to work over time to persuade your fellow
directors on key issues? Crockett also "picked his spots" and "saved his bullets."
You should, too. Otherwise, you compromise your ability to effect change.
The Sam Rayburn Principle. The late speaker of the House of
Representatives, Sam Rayburn, held the view that "To get along you have to go
along." Carried too far, this becomes "I’ll ignore your problems if you’ll ignore
mine." Remember your duty is to the nonprofit corporation and its members, not
to your fellow directors. While there has to be give and take, you must strike a
balance between too little flexibility and too much.
The Rabinowitz Principle. The Rabinowitz principle, named after the late
Alaska Supreme Court Justice Jay Rabinowitz, says "Never do anything you
wouldn't be comfortable explaining to the Alaska Supreme Court." It’s a useful
rule, but all it does is avoid risk, it doesn’t help you with the day-to-day decisions
you have to make to serve as a nonprofit corporate director.
The Always Trust Management Principle. "Always trust the executive
director." This is a prescription for disaster. It’s the error the United Way of
America board made with its former president, William Aramony. The
unwillingness to challenge management, when challenge is warranted, is a breach
of your duties as a director.
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The Never Trust Management Principle. This is too extreme and grossly
unfair to your executive director and staff. Most executive directors are diligent,
forthright, honest and hard-working. This attitude will make your tenure as a
director unpleasant and ineffective, and can drive off competent staff.
The Healthy Skepticism Principle. This term comes from the attitude
required of outside auditors engaged to perform audits or reviews of a business. In
essence, it says that your executive director must earn your trust. It’s not too far
from what the law requires of a director, and it serves for all manner of board of
director decisions, not merely risk management issues.
The Emanuel Lasker Principle. Grand Master chess player Emanuel Lasker
believed in playing not the objectively best move inherent in a chess position but
the best practical move tailored to his opponent’s style. Your response and
performance as a nonprofit corporate director to a given situation must be suited to
the particulars of the situation. The right answer at one point in time may be the
wrong answer at another. It is legitimate to resolve some questions differently at
different times or in different situations.
The importance of oversight by boards of directors is underscored by a
2003 study by Harvard University’s Hauser Center for Nonprofit Organizations.
The study reported that for the period 1995 through 2002, high level charity
officials stole or misused more than $1.28 billion. Four criminal cases, all Ponzi
schemes, accounted for $1.1 billion of the total stolen. A full copy of the article is
available from
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=451240
The study is based on press reports. That suggests the total losses may be
seriously understated, since charities are not eager to compromise future
contributions by reporting the theft of donors’ contributions. It’s still scary enough.
In Ponzi cases, something like half the money is eventually recovered. In theft
cases, the percentage recovery slides to a pitiful two percent, with half of that
recovery coming from insurance companies.
Notably for volunteers and risk management, the study concludes:
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The preponderance of officers charged with wrongdoing lends
support to the conclusion of Gibelman and Gelman that the root
cause of wrongdoing is a failure of governance, although in the
fiduciary duty cases, the laws of some states afford a high degree
of protection to board members, making it difficult to build a
case of breach of duty.
The bad news is that boards of directors aren’t doing their job. The good
news – perhaps a kind of qualified good news - is that boards of directors aren’t
being held to account for their failures to perform their duties.
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CHAPTER 8. BEST PRACTICES
One solution to the problem of old and even obsolete statutes, scanty case
law and vast “grey areas” in the law is to adopt and adhere to “best practices.” If
your nonprofit adopts and follows the procedures and policies which the best
nonprofits have adopted and followed, you will at least have a strong position in
the event of a dispute. “Best practices” may only be the “total quality
management” of the new millennium – a passing fad – or it may prove to be a
long-term useful approach.
In Alaska, there are several sources for “best practices” guidelines. A good
starting point is the “Recommendations for Charitable Organization Action” set
out in the Panel on the Nonprofit Sector’s Final Report and Supplemental Report.
Those reports are available on-line at
http://www.nonprofitpanel.org/
and are well worth your study.
The Foraker Group
http://www.forakergroup.org/
and the Rasmuson Foundation
http://www.rasmuson.org/
both offer materials, classes and resources focused, at least in part, on “best
practices.”
In addition, an informal group is presently working at developing model
bylaws and other corporate forms. As those efforts proceed, the sample forms or
links to the sample forms will be posted at the Handbook’s website.
http://www.iciclesoftware.com/VLH8
You should check there for those sample forms.
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CHAPTER 9. ADDITIONAL ISSUES
Risk management does not have as its primary goal the protection of the
nonprofit corporation from liability, although that is a desirable side effect. Rather,
the primary goal is to prevent injury to the persons the nonprofit corporation is
trying to help, who might otherwise suffer physical or economic injury and, if an
injury does occur, to assure that the nonprofit corporation will still be able to
deliver its services in the face of any claim that might arise from the injury.
The benefits of risk management are much greater than merely having
money around to pay claims. Properly implemented, a risk management program
benefits everyone involved in the nonprofit corporation’s activities.
• You protect your customer by reducing the chance of harm. You
protect your other customers, in the event an injury occurs, since
the nonprofit corporation is more likely to survive intact. The
availability of funds to defend against and pay a claim means less
chance a claim will disrupt delivery of services.
• You protect your employees, officers, directors, and volunteers
from personal liability, allowing you to attract and retain higher
caliber talent.
• You improve the chances that the nonprofit corporation will
avoid catastrophe and the consequences of unforeseen disasters.
There are a number of related techniques that directly or indirectly act as
risk management tools. One of the most interesting is the sheaf of tools called
quality initiatives. In the manufacturing industry, this might be called "zero defect"
goals. In the service industry, it is usually called "the Quality Challenge" or
"exceeding customer expectations."
Nonprofit organizations should also be aware that the IRS appears to be
cracking down on charitable contribution abuse. The U.S. Attorney for the
Northern District of California issued a press release reporting a tax fraud
conviction on a plea bargain. The taxpayer, Tim Mosley, tried to treat tuition
payments for his children as charitable contributions. Of course, the heart of a
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charitable contribution is a gift, which requires no return benefit to the donor.
Washing the transaction through a private foundation, as Mosley reportedly did,
just makes it look worse. The significance of the conviction may be the signal
from the IRS. It is not clear what, if any, effect such enforcement will have on
nonprofit organizations. However, nonprofit organizations should take
precautions to ensure that they are not being used to “wash” transactions.
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CHAPTER 10. SO SHOULD YOU BE WORRIED?
At the start of these materials, back at page 1, I presented five hypothetical
lawsuits brought against you as a volunteer. We now re-visit those lawsuits in light
of the principles of risk management you’ve seen here. Each claim is analyzed
with and without careful risk management.
The Auto Accident. You volunteer to drive a group of little league baseball
players to a baseball game. You are involved in an accident and some of your little
league passengers are hurt. Are you liable for their injuries?
With risk management - no problem. You have several "layers" of
protection. Here’s how and why.
As a careful volunteer, you made certain that the nonprofit corporation’s
auto insurance covered your car and its passengers while you were performing
volunteer services for the nonprofit corporation. So there is insurance available
through the nonprofit corporation, and while people may be hurt, at least you don’t
face a big claim. As a very careful volunteer, you made certain that even if the
nonprofit corporation’s insurance didn’t cover an accident in your car while on
volunteer business, your insurance did. Now you have the luxury of having two
insurance policies in place.
Without risk management - bad news. The nonprofit corporation’s auto
insurance only covers vehicles owned by the nonprofit corporation. Your personal
auto insurance policy excludes use of your auto for "business purposes," and
defines volunteer work as "business purposes." Even if the auto accident wasn’t
your fault, you may get to defend a lawsuit brought against you. Or the nonprofit
corporation may go broke defending you.
The Embezzling Employee. You serve as a director and the treasurer of a
nonprofit corporation. You are advised that your executive director has embezzled
monies that were supposed to have been paid to the IRS as withholding taxes.
Now the IRS has asked you to pay them the embezzled monies. Are you liable?
With risk management - no problem. You have several "layers" of
protection. Here’s how and why.
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As a part of a comprehensive risk management program, you helped put in
place an audit committee that carefully reviewed the financial statements, and
obtained outside audits on an annual basis. You are able to show the IRS that the
former executive director’s scheme was so clever it fooled the audit committee
and the outside CPA firm as well. You also obtained bonding for all employees
who dealt with funds, including the executive director. The bond amount is large
enough to cover any claim of the IRS. It’s the bonding company’s problem. Even
if the bonding is inadequate, there’s still the director’s and officer’s insurance
policy. A claim by the IRS falls squarely inside the policy, and best of all the
insurance company will have to hire an attorney to represent you in any fight that
may occur with the IRS.
Without risk management - bad news. You just signed whatever your
executive director asked you to sign. Apparently that included large checks drawn
to him. You never got around to getting bonding. And the director’s and officer’s
coverage contains an obscure exclusion for claims arising out of a breach of
criminal law. It turns out it’s a crime to fail to take appropriate steps to prevent the
loss of withholding monies. The IRS debt isn’t even dischargeable in bankruptcy.
The Fired Volunteer. You are an unpaid supervisor of a group of volunteers.
One of the volunteers has failed to perform adequately, and you have terminated
his volunteer status with the organization. Now the former volunteer has sued you
and the organization for wrongful dismissal. Are you liable?
With risk management - no problem. You have several "layers" of
protection. Here’s how and why.
The Risk Management Committee instituted a “best practices” volunteer
review process three years ago. The discharged volunteer had received bad
reviews on three occasions, and after the third bad review had signed a written
agreement that if he failed to meet specific, detailed requirements he would be
released or placed in a different situation. He failed to meet those requirements.
But instead of releasing the volunteer, he was transferred to a different
organization where he might perform more acceptably. Since it was a transfer
instead of a release, the claim was never brought. And because the Committee
followed a “best practice,” the volunteer would have faced a very difficult time
proving a claim.
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In addition, the Risk Management Committee obtained a policy of liability
insurance that covered not just tort liability but claims based upon a claim of
breach of contract, thereby assuring coverage for the former volunteer’s lawsuit.
You will be defended and the insurance policy will pay any claim.
Without risk management -bad news. You should have gotten rid of the
bum years earlier, but you never wrote anything down, and now it’s your word
against his. And the general liability policy only covers tort claims, not claims for
breach of contract. The nonprofit corporation will try to defend you, but it’s
already got problems defending itself.
Sexual Misconduct. One of your organization’s volunteer coaches has been
arrested and charged with child sexual abuse. Now several of the parents are
threatening to sue you and the organization. Are you liable?
With risk management - no problem. You have several "layers" of
protection. Here’s how and why.
Because your organization instituted a program of reasonable screening for
volunteer coaches, which included a requirement that they complete a form
providing information about their background and experience, your officers and
directors are not likely to be personally liable for negligently selecting the coach,
who lied on his application. However, your organization may still be exposed to
vicarious liability for the coach’s sexual misconduct.
In addition, your program had an ongoing system for review and evaluation
of volunteers, including evaluations from parents whose children worked with the
coach, so rumors of the coach’s potential for misconduct reached you before real
harm could be done. And concerned parents had a means of advising you of their
concerns.
Finally, since you knew there was a risk of this kind of claim, you made
certain that your liability insurance included coverage for this kind of risk. You
purchased an endorsement to the standard general liability policy for this specific
kind of claim, including the cost of defense. You also maintain a reserve in your
budget for the amount of the deductible.
Without risk management - bad news. You never dreamed it could happen
in your organization. Because it is so difficult to find volunteer coaches, you
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accept everyone who signs up, with no questions asked. Because you took no
preventative measures and because some people now are saying that unmistakable
signs of the coach’s misconduct were overlooked or ignored, your officers and
directors are exposed to personal liability for gross negligence. Worse, you are
dismayed to learn that the organization’s liability insurance explicitly excludes
coverage for that kind of claim.
Overpaid Executive Director. The IRS asserts you conferred excess benefits
on your executive director three years ago. Is your executive director liable? Are
you?
With risk management – Because you took all of the steps necessary to take
advantage of the "safe harbor" under the excess benefits rules, the IRS will have to
prove you paid too much, rather than you having to prove the compensation was
reasonable. You were careful not to have the executive director or anyone else
with a conflict of interest involved in any part of the process, and you have a fully
compliant wage study demonstrating the compensation was in the zone of
reasonableness. You have detailed minutes documenting the meetings at which the
board of directors reviewed its options and decided on the compensation package.
Because you are in the "safe harbor," you don't have an awful lot to worry
about. Neither your executive director nor you face the excise taxes.
Without risk management – Bad news. You cannot qualify for the safe
harbor, because you didn't know such a thing as excess benefits existed. Now,
three years later, you are going to have to scrape together proof that the
compensation was reasonable. And the burden is on you, not the IRS. You've got a
problem.
Risk management is not going to solve all legal problems, but it will help
anticipate and avoid many claims, and provide a defense and the costs of defense
in most claims that do arise. If the nonprofit corporation or you as a volunteer are
required to pay money to someone, there will be a source of funds besides your
pocket or the nonprofit corporation’s budget, so the nonprofit corporation will still
be able to deliver its services. Good risk management involves work and a
continuing commitment to its goals, but everyone wins.
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PART III
CREATING. MAINTAINING AND ENDING A NONPROFIT
CORPORATION
At least in a limited sense, creating a nonprofit corporation is a form of risk
management. While the corporate veil may protect the members under some
circumstances, it doesn’t always work and, in any event, does nothing to protect
the nonprofit corporation or its mission.
Creating a nonprofit corporation is neither simple nor straightforward;
while it is easy enough to create a corporate shell, creating a nonprofit corporation
that operates effectively and appropriately for your organization can be pretty
complex.
You should always involve a lawyer in the creation of a nonprofit
corporation; if you seek charitable corporation status, you will probably also
want to involve a certified public accountant familiar with nonprofit tax laws.
For these and the reasons described below, creation of a nonprofit
corporation tends to be issue-specific. Please treat this chapter as setting out only
broad guidelines. If you aren’t interested in creating a nonprofit corporation
yourself, it’s probably okay to skip this chapter.

Page 119

Volunteer Legal Handbook

Creating a Nonprofit Corporation

CHAPTER 1. IN GENERAL
SECTION 1: DETERMINING WHETHER TO INCORPORATE
Not every nonprofit organization needs to or should incorporate.
Incorporation adds to the expenses of operation, imposes additional duties and
risks on the managers of the nonprofit organization, and exposes the nonprofit
organization to additional regulation. But in many cases incorporation is the only
reasonable option. Some of the factors to consider include, but are not limited to:
Fund-Raising Requirements. There is no question but that being a
charitable corporation for tax purposes gives an organization a tremendous
advantage in fund-raising efforts. Depending upon the income tax bracket of a
private donor, being a charitable corporation can save the donor 28-38% of his
money by permitting payment with "pretax" dollars. And to be a charitable
corporation, you have to first be a nonprofit corporation.
Requirements Imposed by Third Parties. Many foundations, governments
and other entities, either by law or policy, will only deal with nonprofit
corporations. If you want a grant from the Alaska Division of Family & Youth
Services, or the National Science Foundation or whoever, you may very well have
to be a nonprofit corporation.
Continuity of Existence. A nonprofit corporation gives an organization
continuity of existence; that is, the organization may out-live its organizers. A
partnership or association may cease to exist as a matter of law when its organizers
cease to exist or to be involved.
Management of Large Numbers of Members. A membership nonprofit
corporation provides an organizational structure that is well-documented, legally
well-understood and well known to most persons, since it derives from the forprofit corporate model. That can be a big advantage in dealing with larger numbers
of persons.
Risk Management. This is not usually a very good reason to incorporate.
While a nonprofit corporation operates as a kind of "poor man’s insurance," it is
not a substitute for insurance or risk management. Generally, insurance premiums
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tend to be smaller than the true cost of creating and maintaining a nonprofit
corporation. In addition, the corporate veil that makes a nonprofit corporation
moderately useful as a risk management device has a distressing tendency to fail
just when you need it the most.
Eventual Dissolution. If you can see a time when the nonprofit corporation
will no longer be needed, then you need to consider the costs of dissolving or
otherwise terminating the nonprofit corporation.
While a nonprofit corporation is by far the most common means of
organization, and is the focus of these materials, it is not the only vehicle
available. In appropriate circumstances, a trust might be more appropriate, or even
a limited liability company organized under AS 10.50.010 et seq. Note: a limited
liability company may be organized for "any lawful purpose," AS 10.50.010,
without any specific requirement that it be a for profit purpose. However, the
creation of one of these alternate forms of structure is beyond the scope of these
materials.
SECTION 2: SELECTING THE NONPROFIT CORPORATE STRUCTURE
There are two broad sorts of nonprofit corporation structures: membership
nonprofit corporations and non-membership nonprofit corporations.
Membership Nonprofit. To understand the considerations in deciding
whether to create a membership nonprofit corporation, we need to digress again
into the law of corporations, with all of the cautions and caveats discussed earlier
beginning at page 83. A shareholder in a for-profit corporation enjoys three
general sorts of rights as a consequence of being a shareholder: the right to elect
directors and to vote on certain other issues, the right to share in the profits, if any,
of the corporation, and the right to share in the assets of the corporation, if any, on
dissolution of the for-profit corporation. By contrast, a member of a nonprofit
corporation only has the right to vote. By definition and law, there are no profits to
be distributed, and on dissolution the assets must be distributed to another charity.
In fact, there can be serious tax consequences for a nonprofit corporation that
confers anything but minimal benefits on its members.
So while members are roughly analogous to shareholders in a for-profit
corporation, it is an extremely loose analogy. Members may have other rights if
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those rights are described in the Articles of Incorporation or in the Bylaws, as
described below. However, generally Alaska law and the IRC prohibit members
from receiving special benefits because of their status as members, especially in
the case of charitable corporations.
Non-Membership Nonprofit. Alaska nonprofit corporations are not required
to have members. AS 10.20.051. If there are no members, then existing directors
on the board of directors select their successors. There can be many reasons to
have members: they afford a volunteer base, a fund-raising base, a lobbying base
and can lend credibility. They can also help your organization with a class of
potential tax problems. But they are not required. In designing the nonprofit
corporate structure for your goals, try to consider the costs and benefits of
membership.
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CHAPTER 2. OBTAINING A CERTIFICATE OF INCORPORATION
A Certificate of Incorporation is a piece of paper. It is not a lawful,
operating nonprofit corporation. Rather, think of it as proof that the persons who
are named as the initial board of director have the permission of the State of
Alaska to create a corporation. It is a crucial step to creating a nonprofit
corporation, but it is by no means the last step. It is your "charter," as it were. It is
an important document and should be stored in a safe and secure place.
First, you obtain a Certificate of Incorporation by filing Articles of
Incorporation with the appropriate filing fee at the State of Alaska. The form of
Articles of Incorporation was altered somewhat recently, and the requirement of
verification eliminated. However, consider verifying them anyway if there is any
chance your nonprofit corporation will need to register as a foreign corporation in
another state. Send them to:
Department of Community & Economic Development
Corporations Section
PO Box 110807
Juneau, Alaska 99811-0807
Mandatory Provisions
There are provisions that must be in the Articles and, in addition, you can
add other provisions, subject to the limits of the law. The following mandatory
provisions must be in the Articles of Incorporation for your nonprofit corporation:
Name of the Nonprofit Corporation. The name must not contain any phrase
or part that suggests the nonprofit corporation was created for any purpose except
those set out in the Articles of Incorporation. The name should not be deceptively
similar to that of another corporation or registered business name. You can check
available names at Corporations Section, 907-465-2530, or on-line at:
http://www.dced.state.ak.us/occ/home.htm.
Duration of the Nonprofit Corporation. Ordinarily, the duration of a
nonprofit corporation is perpetual. But sometimes a nonprofit corporation might
only need to have a limited existence. For example, the nonprofit corporation that
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coordinated the 50th anniversary of the construction and completion of the Alaska
Highway had a limited duration.
Purpose. The Articles of Incorporation must describe with some specificity
the purpose or purposes for which the nonprofit corporation is created. Note that to
qualify as a tax exempt or charitable corporation the Internal Revenue Code
severely limits the permitted purposes. When you identify the purpose of your
nonprofit corporation, keep in mind that the purpose will have to be coordinated
with the information you provide if you apply for charitable corporation status on
IRS Form 1023.
Control of the Nonprofit Corporation. The Articles of Incorporation must
address provisions for internal control of the nonprofit corporation. For example,
the Articles might be drafted to provide for management by a board of directors
selected by the members according to terms set out in the Bylaws, and for Bylaws
to be adopted or amended by the board of directors, subject to approval by the
members. While the internal management must be addressed, you have
considerable flexibility in deciding how to do so.
Distribution of Assets on Dissolution. As a matter of both Alaska law and
the Internal Revenue Code, you must describe what happens to the assets of the
nonprofit corporation in the event the nonprofit corporation is dissolved. It is
imperative that the Articles provide that no part of the assets go to members or
directors for the nonprofit corporation simply because of their status. Ideally, the
assets should be distributed to another nonprofit corporation with a similar
purpose.
Initial Board of Directors. An initial board of directors must be named in
the Articles of Incorporation. These are the persons who conduct the first of the
series of organizational meetings. Usually, but not always, these are the
incorporators, the persons who sign the Articles of Incorporation. You must set out
both the name and the mailing address of each initial director. Usually, you must
have three initial directors.
Registered Agent and Registered Address. The nonprofit corporation must
name a person who is authorized by the nonprofit corporation to receive notices,
lawsuits, orders and other official documents affecting the nonprofit corporation.
That person must also provide an address. The nonprofit corporation should give
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careful thought as to who is named as registered agent; they must be responsible
enough to always forward the notices to a current officer who can act upon them.
For example, if the nonprofit corporation is sued, the summons and
complaint may be mailed or personally served on the registered agent. The
nonprofit corporation has a limited time – typically 20 – 23 days – to answer the
summons and complaint. If the nonprofit corporation fails to timely answer, the
nonprofit corporation will lose the lawsuit by default. If the registered agent isn’t
being conscientious, the nonprofit corporation could lose a lawsuit it didn’t even
know had been filed.
Optional Provisions
There are any number of additional issues you may want to set out in your
Articles of Incorporation. Just a few examples are provided here. There is no
statute which sets out what is prohibited to be set out in the Articles. But state and
federal law severely limit some things that would be permissible in the for profit
sector. Some nonprofit corporations also use the Articles of Incorporation to set
out provisions which are already in the statutes, but are so important that they
want the members and directors to always be aware of them. For example, a
nonprofit corporation cannot make loans to directors. By setting it out in the
Articles of Incorporation, it’s harder for the directors to "lose sight" of the
provision.
Officer and Director Immunity. By statute, a nonprofit corporation may
limit the liability of directors and officers by adopting specific language in the
Articles of Incorporation. Unless the limitations of liability are in the articles, the
protection granted by statute is not available. There are two broad drawbacks to
adopting those limitations on liability. First, it’s a little awkward for officers and
directors to immunize themselves from the consequences of their own conduct.
Second, the immunity is limited in scope. Officers and directors remain liable for
their actions and inactions in the areas described below. See generally page 87
above, addressing this issue in the context of amendments to existing Articles of
Incorporation.
•

Breach of the Duty of Loyalty. A breach of the director’s duty of
loyalty to the nonprofit corporation cannot be excused, and to the
extent a director violates the duty of loyalty he will remain liable
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even if the statutory immunity has been put in place. An
example: a director who is on the board of two different
nonprofit corporations applying for the same grant has hopelessly
compromised his duty of loyalty. No matter which nonprofit gets
the grant, the other can accuse him of a breach of his duty of
loyalty.
• Acts not in Good Faith. A director is liable for acts or omissions
not in good faith or that involve intentional misconduct or a
knowing violation of law. To the extent a director is not acting in
good faith, or knowingly violates the law, he or she will remain
liable even if the statutory immunity has been put in place. An
example: a director who agrees to accept a donated painting, in
return for agreeing the painting has a value higher than an
appraisal shows, has engaged in a knowing violation of the law,
and will be liable.
•

Improper Personal Benefit. A director will be liable for a
transaction from which the director derives an improper personal
benefit, even if the statutory immunity has been put in place. An
example: a director who is also an insurance agent, and writes
insurance policies for the nonprofit corporation, and receives a
commission, has derived an improper personal benefit.

Procedures for Selection of Directors. You may choose to provide in your
Articles of Incorporation for the manner in which directors are elected, whether or
not you have members.
Classes of Membership. If you have members, you can provide for different
classes of members. For example, your nonprofit corporation might want to have
voting members and non-voting members.
Adoption and Amendment of Bylaws. The Bylaws, discussed below, are the
operating rules for the nonprofit corporation. Sometimes control of a nonprofit
corporation is an important issue; one means of limiting the power to change the
balance of power is to provide that the Bylaws of the nonprofit corporation can
only be amended with the approval of the members, or by a supermajority of the
members.
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CHAPTER 3. IMPLEMENTING THE NONPROFIT CORPORATION
Obtaining a Certificate of Incorporation is only the first step in the process
of creating a nonprofit corporation. It creates a skeleton of a nonprofit corporation.
Implementing the nonprofit corporation puts some meat on the skeleton and
creates an operational entity.
Record Keeping. It’s difficult to overstate the importance of complete and
accurate record keeping for nonprofit corporations. Record keeping serves two
very important purposes.
First, in the eyes of the law, a nonprofit corporation is a person, almost like
you or me, except that you cannot tap it on the shoulder. In order for the "person"
to be able to prove it did something, there is going to have to be a writing. The
testimony of a witness about what happened is not particularly persuasive and, in
any event, it may be impossible to find the person who actually has the knowledge
to testify long after the fact. For example, the minutes of a meeting of members or
the minutes of a meeting of the board of directors needs to be sufficiently specific
and detailed to allow each person in attendance to be able to establish with
reasonable certainty what occurred at the meeting.
Second, the memory of a nonprofit corporation is only as good as its seniormost officer, director or member. By writing things down, you help maintain the
collective memory of the nonprofit corporation, its "institutional memory." A few
years after the fact the current board of directors should be able to find out why a
former board of directors took the action that it did.
Organizational Meetings. The organizational meetings of a nonprofit
corporation are a series of meetings in which the nonprofit corporation
"bootstraps" itself into existence. These meetings may seem a series of silly
formalities, but they establish that the nonprofit corporation was properly created.
It is critical that the meetings be documented in order to establish that the
nonprofit corporation was duly, lawfully and properly created.
The Articles of Incorporation establish the members of the initial board of
directors. These are the persons charged with the initial creation of the nonprofit
corporation: the first of the steps involved in implementing the nonprofit
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corporation. Typically, the initial board of directors takes the following actions at
the meeting:
•

The initial board must provisionally adopt interim Bylaws under
which it operates. These are almost always identical to the
Bylaws that will be finally adopted.

•

If the nonprofit corporation is to have members and the
provisional Bylaws provide for a certificate or other proof of
membership, or if there are other acts which at this stage require
an agent to act on behalf of the nonprofit corporation, then the
initial board of directors must elect provisional officers, persons
authorized to act as agents of the partially organized nonprofit
corporation.

•

If the nonprofit corporation will have members, then the initial
board will act to create those members. Otherwise, the initial
board of directors selects the members of the first board of
directors.

•

Sometimes an existing association moves its activities to the new
nonprofit corporation. If that is to happen, usually it happens at
the Initial Board of Directors meeting.

If the nonprofit corporation has members, the next organizational meeting
is that of the members. If the members have the right to select the board of
directors, they elect the directors of the nonprofit corporation. The members might
also ratify the actions taken by the incorporators and the Initial Board of Directors.
If there are no members, the Initial Board should select the directors.
After the meeting of the Initial Board and the meeting of the members (if
there are members), there will be persons who have been selected as directors.
Some of the issues that the board of directors might consider are described below.
(Note that the board of directors is a long-term, ongoing body, while the Initial
Board of Directors meets only one time.)
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Adoption of Bylaws. The board of directors adopts permanent Bylaws,
usually the same as those adopted provisionally by the Initial Board of Directors,
as described above.
Ratification of Prior Actions. The board of directors should review the
actions taken by the incorporators and the Initial Board of Directors. If the actions
were all appropriate, the board of directors should ratify – adopt and approve –
those earlier actions.
Election of Officers. Now that there are Bylaws and assets, the nonprofit
corporation can elect officers for the nonprofit corporation. Sometimes the Bylaws
provide for the members to elect officers, although it’s not clear that Alaska law
permits members of a nonprofit corporation to elect the officers. You should
consult your lawyer about those issues. But if, as is typical, the Bylaws provide for
election of the officers by the board of directors, then that action should be taken
at the first meeting of the board of directors.
Under Alaska law, a nonprofit corporation, at a minimum, must have a
president and a secretary, and they may not be the same person. A nonprofit
corporation may have as many additional officers as it chooses.
Commence Nonprofit Activities. Once the nonprofit corporation has
Bylaws setting out the rules under which it will operate, a board of directors to set
policy and exercise overall control, and officers to implement that policy, it is
ready to conduct its activities. Remember that those activities are closely limited
and scrutinized as described in these materials, by the Internal Revenue Code and
by the State of Alaska.
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CHAPTER 4. NONPROFIT CORPORATE BYLAWS
The Bylaws of a nonprofit corporation tend to be fairly specific to the
organization. It’s difficult to develop "generic" Bylaws. But here are some issues
to consider for the Bylaws for your nonprofit corporation. Note that your nonprofit
corporation must have Bylaws of some kind.
Bylaws Provisions
The following are some of the more important issues to consider addressing
in your Bylaws. As to all of these examples, you will want to consult with a lawyer
familiar with nonprofit corporate law for assistance in keeping your Bylaws
consistent with Alaska law.
Membership and Annual Meetings. If the nonprofit corporation is to have
members, the Bylaws should provide for the terms under which persons may
become and remain members of the nonprofit corporation. The terms under which
an annual meeting or special meeting of the members will be held should also be
addressed.
Directors and Meetings. The Bylaws should address the procedures for the
qualification, selection, and term of members of the board of directors of the
nonprofit corporation. The Bylaws should also describe the manner in which
notice of a regular or special meeting of the board of directors will be held, and
what will constitute a quorum at such a meeting.
Officers and Duties. The kinds of officers and their duties should be set out.
The procedures for the qualification, selection and term of each officer should be
set out.
Standing Committees. If the board of directors or members want standing
or permanent committees created, describe them in the Bylaws. Examples might
be a finance committee, a risk management committee, or an executive committee.
Amendment of the Bylaws. Describe the procedures under which the
Bylaws may be amended. Will you allow the board of directors to amend them?
By what vote? Or will membership approval of amendments be required?
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Conduct of Meetings. It’s prudent to provide something to the effect that,
where not inconsistent with the Bylaws and Articles, Roberts Rules of Order will
govern meetings of members and directors.
Other Bylaws Provisions
Here are some other matters you also might want to address in nonprofit
corporation Bylaws:
Conflicts of Interest. Conflicts of interest, as described throughout these
materials, are a real problem and can create liability under many circumstances.
You might want to set out a conflict of interest policy. The legal minimum policy
is at page 88 above.
Nepotism. "Nepotism" occurs when family members work under the
supervision of another family member. It’s not illegal but it does present a variety
of risks. You might want to consider adopting nepotism guidelines or rules.
Because of the excess benefits rules and, in particular, the new rules on
"disqualified persons," there is an additional incentive to consider the risks of
nepotism.
Books and Records. You might want to address where records will be
stored, how long they will be preserved before being destroyed, and who may
have access to them and under what terms. You might also want to address whose
signatures are required on a check, letter or other document to create corporate
action.
Remember that certain exempt organization records are public records
under the IRC, and must be timely produced if requested. See the discussion at
page 74 above.
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CHAPTER 5. TAX EXEMPT AND CHARITABLE ORGANIZATION
STATUS
Obtaining Tax Exempt Status
A nonprofit corporation is not automatically exempt from payment of
income taxes on its income. The nonprofit corporation must comply with Federal
law — specifically, the Internal Revenue Code and regulations — to obtain tax
exempt status.
You should involve an accountant or other professional familiar with
nonprofit corporations from the outset as you seek to obtain your tax exempt
status. But you can help yourself by obtaining from the IRS a copy of its
Publication No. 557 (Rev. Jan 92) titled "Tax-Exempt Status for Your
Organization."
Unless your nonprofit corporation is a foundation or a charitable
corporation under Section 501(c)(3) of the Internal Revenue Code, you will likely
need to use Form 1024 to apply for tax exempt status. There is a table at the back
of Publication 557 which describes which specific IRS Form to use.
Obtaining Charitable Organization Status
Just because a nonprofit corporation has tax exempt status, as described in
the preceding section, it does not follow that it is a charitable corporation for
purposes of the Internal Revenue Code. To become a charitable corporation you
must also obtain status as a charitable corporation under the Internal Revenue
Code.
Even more than is the case for exempt organization status, you should
involve an accountant or other professional familiar with nonprofit corporations
from the outset as you seek to obtain your charitable organization status. The IRS
Publication No. 557 (Rev. Jan 92) titled "Tax-Exempt Status for Your
Organization" addresses charitable corporations as well as exempt organizations.
Even by IRS standards, IRS Form 1023, the "Application for Recognition
of Exemption Under Section 501(c)(3) of the Internal Revenue Code" is extremely
challenging to complete. In particular, you will want to proceed carefully as you
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show that you are not creating a "private foundation" under Internal Revenue Code
§509 (unless that is your intent).
It is best to apply as soon as possible. If you submit the application within
15 months of the date on which the nonprofit corporation was "organized" then the
effective date of the charitable corporation status is the date of organization. It gets
much more complicated if you wait more than 15 months.
Your application for charitable corporation status seeks a "determination
letter" from the IRS which is your proof of charitable corporation status. To obtain
a determination letter you must also submit Form 8718, which is essentially the
transmittal form for a hefty fee. Without a Form 8718 and the required fee, the IRS
will not consider your application.
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CHAPTER 6. MAINTAINING AND ENDING A NONPROFIT
CORPORATION
A nonprofit corporation requires maintenance and ongoing support to
function. At one level, there are reports to be filed, and the failure to file those
reports can seriously affect the nonprofit corporation. At another level, the failure
to keep minutes, or to preserve the distinction between the nonprofit corporation’s
assets and those of its directors and members, or the failure to comply with tax law
requirements, can cause the nonprofit corporation to cease to exist.
If, unwittingly, the nonprofit corporation is permitted to cease to exist, or
loses a part of its status as a tax-exempt or charitable organization, the
consequences can be very serious, not just for the nonprofit corporation but for the
officers and directors who permitted that to happen. Here are some of the things
you must do to maintain the existence of the nonprofit corporation:
Biennial Reports. The nonprofit corporation must file a biennial report
(once every two years) with the Department of Commerce, Community and
Economic Development. The failure to timely file a biennial report can result in
the involuntary dissolution of the nonprofit corporation. The Department of
Commerce, Community and Economic Development will mail a biennial report
form to the registered agent described in the Articles of Incorporation (or any
amendment). Obviously, it is important to have procedures in place that assure the
form of biennial report is timely forwarded to the secretary or other designated
officer of the nonprofit corporation, completed and filed.
If your nonprofit corporation fails to file its biennial reports, the
Department of Commerce, Community and Economic Development will
involuntarily dissolve your nonprofit corporation. In the wrong circumstances, that
can be disastrous.
Annual Meetings. If the nonprofit corporation has members, then the
nonprofit corporation is required to hold an annual meeting of those members. It is
important to document that such an annual meeting occurred. Be certain that
minutes are taken and preserved.
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IRS Reports. Depending upon the kind of tax status enjoyed by the
nonprofit corporation, the IRS may impose reporting duties and obligations. Just
because a nonprofit corporation is tax exempt does not mean it is excused from
filing tax returns. See the discussion at page 72 above. The kinds of reports tend to
be specific to the tax status of the nonprofit corporation. You should consult with
an accountant or other professional familiar with nonprofit corporations about the
reporting requirements imposed on your nonprofit corporation. In many cases, the
failure to timely file required reports can result in stiff penalties or even loss of tax
exempt status.
•

Presently, most tax exempt nonprofit corporations must file IRS
Form 990 annually. There are some exceptions, especially for
churches.

•

If your nonprofit corporation has unrelated business income (see
page 37 above), you must also file Form 990-T.

•

If your nonprofit corporation spent any amount on political
activities (see page 52 above), your nonprofit corporation may
also have to file Form 1120-POL.

•

If your nonprofit corporation has engaged in fund-raising
activities, it may face additional reporting requirements. See
generally IRS Form 8282 (Donee Information Return), Form
8283 "Noncash Charitable Contributions," Form 8300 "Report of
Cash Payments Over $10,000" and Publication 561 "Determining
the Value of Donated Property".

Dissolution. If a nonprofit corporation is inactive or is no longer needed, or
for some other reason is not operating or about to cease operations, you should
consider whether and how to formally end the life of the nonprofit corporation.
You cannot simply "walk away" from the nonprofit corporation. To do so exposes
the officers and directors to liability to the government, creditors, members and
others. There are fairly detailed procedures which must be followed, including a
"plan of dissolution" and "articles of dissolution," a kind of mirror image of the
Articles of Incorporation which created the nonprofit corporation. Remember that
assets must be distributed in compliance with Alaska law, state and federal tax law
and consistently with the corporate purposes of the nonprofit corporation. You
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should consult an attorney familiar with nonprofit corporate law to review how to
end a nonprofit corporation.
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PART IV
SUPPLEMENTAL MATERIALS
ADDITIONAL READING
Remember these materials are only a simple introduction to a suite of
complex issues. You should consider additional reading if your tasks at your
nonprofit corporation are likely to involve decision-making authority.
Law for Nonprofit Board Members and Volunteers
Bruce R. Hopkins has written a series of detailed references on many of the
aspects of nonprofit law. While the books are expensive, and Hopkins’ tendency to
break every subject into a new book makes them more expensive still, they are
probably the best overall references in the field. Here are just some of his books.
Hopkins, Bruce R, The Law of Tax-Exempt Organizations, Seventh Edition,
John Wiley & Sons, 2003 (supplemented approximately annually).
Hopkins, Bruce R, The Tax Law of Charitable Giving, Second Edition, John
Wiley & Sons, 2000 (supplemented approximately annually).
In addition, John Wiley & Sons has an entire series of books on issues in nonprofit
law. Contact Wiley at John Wiley & Sons, Inc., One Wiley Drive, Somerset, NJ
08875, or via email at
http://www.wiley.com
Nonprofit Mergers: The Board’s Responsibility to Consider the Unthinkable,
published by the National Center for Nonprofit Boards, 2000 L Street NW, Suite
510, Washington, D.C. 20036 (202) 452-6262.
Guidebook for Directors of Non-Profit Corporations, published by the American
Bar Association, Section on Business Law, 1993. A good overall reference,
although some Alaska law is inconsistent with the Guidebook’s general discussion.
The Legal Obligations of Nonprofit Boards: A Guidebook for Board Members,
published by the National Center for Nonprofit Boards, 2000 L Street NW, Suite
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510, Washington, D.C. 20036 (202) 452-6262. A nice, short pamphlet with nice
"case studies."

RISK MANAGEMENT
Please note the law discussed in these materials is not necessarily the law of
Alaska.
Henson, Sarah and Larson, Bruce, Risk Management: Strategies for Managing
Volunteer Programs, Nancy Macduff, Ed., Macduff/Bunt Associates, Inc., 821
Lincoln, Walla Walla, WA 99362 (1988). An entry level guide written for
Washington nonprofits.
Kurtz, Daniel L., Board Liability: A Guide for Nonprofit Organizations, NRMII
Publications, 1731 Connecticut Ave., NW, Suite 200, Washington, D.C.
Tremper, Charles and Babock, George, The Nonprofit Board’s Role in Risk
Management: More Than Buying Insurance, Washington, D.C., Nonprofits Risk
Management & Insurance Institute, Publications, 1731 Connecticut Ave., NW,
Washington, D.C. 20009. A concise 20 page guide to fulfilling the board’s risk
management responsibilities. The central thesis of the booklet is that the board’s
responsibility extends beyond protecting itself from liability to encompass all risks
the organization faces.
Tremper, Charles R., Reconsidering Legal Liability and Insurance for Nonprofit
Corporations, Nonprofits Risk Management & Insurance Institute, Volunteer
Readership, 1111 N. 19th Street, Suite 500, Arlington, VA 22209. Provides an
overview of nonprofit corporations, legal liability and risk management. Presents
analyses of 25 propositions for change that the Nonprofits Risk Management Task
Force considered in the course of adopting eight recommendations. Guidance in
selecting among insurance policies and programs, with suggestions for alternative
insurance arrangements.
Van Calhoun, Crestienne, What If Something Happens? A Guide to Risk
Management and Insurance Options for Community Service Programs, U. S.
Dept. of Justice, National Institute of Corrections, 320 First Street, NW,
Washington, D.C. 20534. Specific examples of risk management techniques being
used by community service programs for offenders and ex-offenders. An excellent
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resource of volunteer agencies accepting referrals from the criminal justice
system.
United Way of America, Risk Management: A Guide for Non-Profits, United Way
of America, 701 N. Fairfax Street, Alexandria, VA 22314. Somewhat dated, but a
good discussion of risk management with focus on insurance and insurance
shopping.
Alternative Dispute Resolution.
A variety of materials, including a pamphlet, are available for free from:
Alaska Judicial Council
1029 3rd Avenue, Suite 201
Anchorage, Alaska 99501
You should also read Fisher, Roger and Urie, William, Harvard Negotiation
Project, Getting to Yes, Penguin Books 1981, before entering any serious
negotiations.
Quality Services.
Although it’s gone out of fashion to a considerable extent, the focus on the quality
of services delivered is still important.
United Way of America, The Quality Challenge: A Primer for United Ways,
Quality Performance Initiative, 701 North Fairfax Street, Alexandria, VA
22314-2045. This free pamphlet contains an extensive bibliography at page 33.
Other
Schwing, Ann Taylor, Open Meetings Laws 2d, Fathom Publishing 2000, §4.100 et
seq. This exhaustive treatise on Open Meeting laws in general discusses their
application to nonprofit corporations in detail.
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VOLUNTEER INSURANCE CARRIERS
Sometimes it can be difficult to locate insurance for volunteer
organizations, nonprofit corporations and other types of volunteer associations.
This list is developed from materials furnished by the National Volunteer Center, a
United Way of America affiliate. Two cautions: the listing of a carrier here is not a
recommendation. And you should check to make certain that these insurance
carriers can conduct insurance business in Alaska.
Special thanks to Sandy Murray at Kelley Insurance Associates, Inc. for
taking the time and making the effort to update this list.
None of these references is an endorsement of any particular insurer or
insurance agency; as always, investigate carefully in selecting an insurer and
agent.
Direct Sources. These are insurance companies or agencies that can write
insurance for nonprofit corporations without the intervention of a local agent.
T. Huntington Block Agency
1120 20th St. N.W.
Washington, D.C. 20036
800-432-7465
NOTE: this is United Way of the Tanana Valley’s insurance provider.
First Non-Profit Risk Pooling Trust
111 North Canal Street
Chicago, IL 60606
312-930-9500
Indirect Sources. To obtain insurance through these companies, you will have to
contact a local independent insurance agency. I’m told each of them presently
offers director’s and officer’s insurance. Again, look at the policy and exclusions
carefully.
AESIC
580 Walnut Street
Cincinnati, OH 45202
Page 140

Volunteer Legal Handbook

Supplemental Materials

708-330-6760
Coregis Insurance Company
181 W. Madison, Suite 2600
Chicago, IL. 60602
312-849-5130
National Union Fire Insurance Co.
520 Pike Street, Suite 2700
Seattle, WA 98101-4005
Ulico Casualty Company
Professional Indemnity Agency, Inc.
P.O. Box 130
Pleasantville, NY 10570-0130
914-747-1324
Safeco Insurance Companies
Safeco Plaza
Seattle, WA 98185
206-545-5000
(May no longer be writing director’s and officer’s insurance in Alaska.
Safeco apparently does write other forms of insurance in Alaska. )
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USEFUL RESOURCES ON THE INTERNET
Locations of materials on the Internet – URL’s – are notoriously unstable.
All of the following links worked at the date of the last revision to the Handbook,
but they may not work when you check them. The most current version of these
links can be found at the on-line version of the Handbook at
http://www.iciclesoftware.com/vlh.
Resource
IRS Forms and Publications
Alaska Corporations Section
Alaska Corporations Section Sample Forms
Alaska Corporations Section Fee Schedule
Alaska Statutes
Alaska Administrative Code

Uniform Resource Locator
http://www.irs.ustreas.gov/prod/forms_pubs/
index.html
http://www.dced.state.ak.us/bsc/corps.htm
http://www.dced.state.ak.us/bsc/cforms.htm
http://www.dced.state.ak.us/bsc/fees.htm
http://www.legis.state.ak.us/folhome.htm
http://www.legis.state.ak.us/cgi-bin/folioisa.dll/
aac?
http://www.touchngo.com/sp/sp.htm

Alaska Supreme Court Recent
Cases
U.S. Congress Home Page
http://thomas.loc.gov/
Alaska Court System Homepagehttp://www.alaska.net/~akctlib/homepage.htm
United States Code
http://www.access.gpo.gov/congress/
cong013.html
Code of Federal Regulations
http://www.access.gpo.gov/nara/cfr/cfr-tablesearch.html
Alaska Legislature
http://www.legis.state.ak.us
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Adhesion contract. A contract where the bargaining power of the parties is so
unequal that the terms are offered on a "take it or leave it" basis, with no
opportunity to negotiate. Insurance policies are an example. Where there is any
ambiguity in the terms of an adhesion contract, the ambiguity will be interpreted
against the person who wrote the contract and in favor of the reasonable
expectations of the non-drafting party.
Agent. A person authorized by another to act in his or her name, under his or her
direction.
Anticipatory Release. A written agreement between two persons, by which one
agrees not to sue the other, in advance of the event or activity which may give rise
to a lawsuit.
Appellate courts. A court, usually consisting of more than one judge, which
reviews the decisions and results of trial courts at the request of a party. Appellate
courts issue written decisions, which collectively constitute case law or the
common law.
Arbitrator. A person with whom parties to a dispute contract for the resolution of
a dispute. The decision of the arbitrator may be advisory or binding, depending
upon the agreement. Arbitration is one form of alternative dispute resolution.
Authority. The rules and restrictions imposed by a principal on an agent,
specifying the conditions and circumstances in which the agent may act for the
principal. Authority can be expressly granted or can be implied from the
circumstances.
Business corporation. A "for profit" corporation, organized under Alaska law or
registered to do business under Alaska law.
Case law. The body of decisions made by appellate courts which represents
interpretations of statutes, regulations and constitutions. Also known as the
"common law."
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Charitable corporation. A kind of nonprofit corporation which exists to support
charitable causes, and whose income is generally exempt from taxation by Federal
and State law. A Section 501(c)(3) charitable corporation is a special kind of
charitable corporation: persons who make donations to a Section 501(c)(3)
charitable corporation are usually entitled to deduct the amount of their
contribution from their gross income on their personal income tax returns. The
Internal Revenue Code is extremely complex in this regard.
Compensatory damages. Damages a wrongdoer is required to pay to a victim to
compensate the victim for the consequences of the wrongdoer’s actions or
inactions. There are many different kinds of compensatory damages, based upon
the kinds of injuries that have been sustained.
Consideration. In the context of a contract, some right, interest, profit or benefit
accruing to one party or some forbearance, detriment, loss or responsibility given,
suffered or undertaken by the other. The thing that is exchanged in a contract.
Corporate veil. The general rule that members of a nonprofit corporation (and the
shareholders in a for-profit corporation) are not liable for the debts of the nonprofit
corporation beyond the extent of any financial commitment they may have made
to the nonprofit corporation. There are numerous exceptions to the general rule,
and there are also circumstances in which the protection of the corporate veil may
be lost, so-called "piercing the corporate veil."
Defamation. Written or oral statements made by one person to another, and made
public ("published"), which tend to bring the character or reputation of that person
into disrepute, or to expose them to unreasonable personal embarrassment.
Defamation is called "libel" if it is printed and "slander" if it is oral. Truth is an
absolute defense to defamation, and under some circumstances even untruths may
be privileged and immune from liability.
Director. A person selected by the membership of a nonprofit corporation or, if
the Bylaws so provide, the board of directors, to serve as a person in charge of the
overall policy of a nonprofit corporation, including the selection of officers.
Donee. A person receiving a donation; more narrowly, a charitable organization
receiving a gift (or the pledge of a gift) from a donor.
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Donor. A person making a donation; more narrowly, a person making a charitable
gift to a charitable organization.
Endorsement. A provision added to an insurance policy, usually at additional cost,
to provide coverage for a risk not otherwise covered.
Executive director. The person in a nonprofit corporation ordinarily responsible
for management of the day-to-day affairs of the nonprofit corporation, and
responsible for the implementation of policies set by the board of directors. The
equivalent of a "chief executive officer" in a business corporation. Not to be
confused with a director, a member of the board of directors of a nonprofit
corporation.
Fiduciary. A special relationship of trust and confidence owed by one person to
another. The relationship imposes a number of special obligations on the fiduciary,
including a duty of due care and a duty of loyalty. Supreme Court Justice Cardozo,
in a famous quotation, described it as "something more than the ordinary honor of
the marketplace" and instead "the very punctilio of honesty and forthrightness." A
breach of a fiduciary duty exposes the wrongdoer to liability for punitive damages
and compensatory damages.
Libel. Libel is written defamation; untrue words written down as opposed to said
aloud.
Mediator. A person with whom parties to a dispute meet, in an effort to have the
mediator assist them in reaching a mutually acceptable decision. Unlike an
arbitrator, the mediator does not impose a decision on the disputants; rather, he
attempts to help them find a solution acceptable to them.
Members. In a nonprofit corporation, the persons who elect the board of directors
of the nonprofit corporation and enjoy such other rights as may be provided by the
Articles of Incorporation, the Bylaws and state law.
Negligence. A failure to conform your conduct in a situation to the level of care
expected of the hypothetical reasonable person, where that failure is the proximate
cause of injury to another.
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Nonprofit corporation. A corporation which is not intended to operate for profit,
but rather is barred by law from making a profit. Not to be confused with a
"charitable corporation," which is a special kind of nonprofit corporation.
Officer. A person, not necessarily a director or even employee of a nonprofit
corporation, elected by the board of directors to serve as an appointed agent of the
nonprofit corporation. Most frequently the president, one or more vice-presidents,
a secretary and a treasurer.
Personal guaranty. A contract by one person to pay the debt of another in the
event that other person defaults. For example, a promise by a director of a
nonprofit corporation to pay a bill of the nonprofit corporation if the nonprofit
corporation fails to do so.
Principal. A person who directs the activities of another, and has provided that
other person to act in his or her name.
Proximate or legal cause. In negligence law, the existence of a causal relationship
between a breach of the duty of care and the injury suffered by a victim. If the
causal relationship is too attenuated, legal or proximate cause may not be present.
Punitive damages. An award of money in favor of a victim that is intended to
punish the wrongdoer and not just to compensate the victim. Also called
"exemplary damages." Punitive damages sometimes exceed the amount of actual
damages by a factor of two or three times.
Regulations. Rules written by administrative agencies to fill in the gray areas in
statutes, develop or implement statutes, or otherwise clarify statutes.
Release. A written agreement between two persons, by which one agrees not to
sue the other, or to abandon an existing lawsuit, even if there is no basis for the
lawsuit at the time the agreement has been made.
Respondeat superior. Liability of your organization as "master" for the actions or
inactions of a "servant," an employee, agent or volunteer, more generally called
vicarious liability.
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Risk management. A general term for the various techniques available to an
organization to control and minimize the chance of liability to a third party. It
includes insurance, education, documentation and a variety of other means. The
term includes both risk prevention and the handling of risk events when they
occur.
Slander. Slander is oral defamation, untrue words said aloud as opposed to written
down.
Statutes. Laws written and adopted by elected officials, Congress, state
legislatures, borough assemblies and city councils (usually called "ordinances" in
the latter two cases).
Vicarious liability. Liability of your organization for the actions or inactions of an
employee, agent or volunteer, traditionally called respondeat superior.
Worker’s compensation. A state-mandated insurance policy, providing a special
kind of insurance for the benefit of employees killed or injured on the job or in a
job-related activity.

Page 147

Volunteer Legal Handbook

Supplemental Materials

TABLE OF ABBREVIATIONS

Abbreviation

Long Name

§501(c)(3)

26 USC §501(c)(3)

AAC

Alaska Administrative Code

AS

Alaska Statutes

CFR

Code of Federal Regulations

IRC

Internal Revenue Code

IRS

Internal Revenue Service

Regs.

IRS Regulations

Rev. Proc.

Revenue Procedure

USC

United States Code
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