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Alaska Unfair Trade Practices Act and real estate issues-prepared by Joan Travostino, K & L Gates LLP

Selected decisions for UTPA and real estate issues. Summaries include only the UTPA discussion.   Other issues may affect the decision, so a complete copy of the decision and analysis is necessary to understand the decision.  This is a working document.

1.
Eric H. Wade v. Alaska Trustee LLC, Wells Fargo Bank NA, et al., Superior Court, Anchorage, 3AN-09-11777CI.

December 1, 2011-Order on Pending Motions.   Wade alleged that the UTPA applied to the  non-judicial-foreclosure action, and claimed injunctive relief, declaratory relief, and damages.  Judge Aarseth ruled that the UTPA did not apply to the non-judicial foreclosure action.

The superior court relied upon the 2011 decision of the Alaska Supreme Court, Roberson v. Southwood Manor, 249 P.3d 1059 (Ak 2011) that held that the UTPA does not apply to real property transactions.  The case involved the residential lease of real property.   One of the decisions that the Supreme Court relied upon was Barber v. National Bank of Alaska, 815 P.2d 857 (Ak 1991).  The Barber decision involved a non judicial foreclosure proceeding.  The Supreme Court decide that the mortgage underlying the non judicial foreclosure proceeding was not a “good” under the UTPA.

The superior court analyzed the Wade argument that the 2004 amendments to the UTPA required a different decision from the result in Barber. The 2004 amendments added “goods and services provided in connection with a consumer credit transaction or with a transaction involving an indebtedness secured by the borrowers residence.”  The Robertson decision , in 2011, stated that the language appears to involve home construction scams.   The superior court independently reviewed the enrolled bill and stated that the amendment appeared to be part of an overall amendment with dealt with solicitations made by telephonic means.

The superior court combined the above points in its decision that non-judicial foreclosures are real property transactions which contain a transfer of a property interest and are therefore exempt from the UTPA.

2.
Lorraine P. Woitel v. Freddie Mac, Wells Fargo,  Alaska Trustee, 3AN-11-12929CI

Order Granting Defendants’ Motion ot Dismiss.   June 28, 2012

Woitel defaulted on her mortgage payments.   She entered into a program under the Home Affordable Modification Program.  She participated in the Trial Period Plan.  After making all of her payments, Wells Fargo did not offer her permanent mortgage reduction. 

Woitel claimed that the denial of her mortgage modification violated the UTPA.  Wells Fargo claimed that the non-judicial foreclosure proceeding acts are not subject to the UTPA. Judge Aarseth ruled against Woitel on the same basis he used in Wade above, but with less explanation.

3.
 Ambridge v. Alaska Trustee LLC, et al. Superior Court, Anchorage, 3AN-10-06356CI.

November 18, 2011- Opinion Re: Plaintiff’s Motion for Injunctive Relief.  Ambridge claimed that the UTPA applied to a Notice of Default that they received during a non-judicial foreclosure action, and requested injunctive relief.  Ambridge specifically claimed that Alaska Trustee filed to provide them with an accurate accounting of the debt and the failure violated to the UTPA.

The specific claim was under the federal Fair Debt Collection Practices Act, which by extension, included the UTPA.  The superior court, Judge Rindner, relief upon State v. O’Neill Investigations, 609 P.2d 520, 528-30 (Ak 1980) in deciding that a violation of the FDCPA translates into a violation of the UPTA.

Alaska Trustee claimed that since the matter involved a non judicial foreclosure, a real estate transaction, the UTPA did not apply, relying upon Roberson v. Southwood Manor, 249 P. 3d 1059 (Ak 2011). 

The superior court analyzed the Supreme Court decisions holding that the UTPA do not apply to real estate transactions: State v. First National Bank, 660 P.2d 406 (Ak 1982);  Barber v. First National Bank, 815 P.2d 857 (Ak 1991) and Roberson. The superior court also analyzed the O’Neill decision which applied the UTPA to collection actions.  The court noted the two competing concepts.  It further noted that O’Neill stated that the UTPA should be construed liberally because it is a remedial statute.

The superior court decided that Alaska Trustee is a debt collector subject to the FDCPA, and therefore the UTPA.  The superior court distinguished the prior Supreme Court decisions involving real estate because none of the parties collecting were debt collectors.

In a separate analysis, the superior court reached the result that Alaska Trustee was a seller of foreclosure services, and therefore subject to the UTPA as a seller of a service. In response to the legislative history argument made by Alaska Trustee that the 2004 amendments apply to telemarketing and loan origination, the superior court ruled that the legislative language is broad and contains no such limitation.  Without a specific limitation in the statute, the court was not willing to limit the application of the amendment to exclude collection actions during a non judicial foreclosure action. 

This case is at the Supreme Court, S 14915.

4.
Walker v. Flagstar and Alaska Trustee LLC, 3AN-11-10299CI.

July 17, 2012--Order granting Flagstar’s 12(c) Motion.  Walker claimed that the defendants violated by UTPA by failing to comply with Home Affordable Modification Program. 

Judge McKay discussed the legislative history of the 2004 amendments in response to the defendants’ argument that the UTPA does not apply to foreclosure actions.   The court’s analysis prefers the legislation’s sectional analysis over the broad statement in the legislation and determines that the amendments applies to services related to origination of loans.   The analysis further states that a foreclosure was not a good or service prior to the 2004 amendment and that nothing in the 2004 amendments make a foreclosure a good or service. 

The decision also discusses that foreclosure is a real estate transaction involving a transfer of a property interest.   The Roberson decision explains that the 2004 amendments does not include real estate transactions.

This case is at the Supreme Court, S-14589.

5.
Rickerson and Ibbotson v. Merrill Lynch Credit Corporation and Alaska Trustee LLC, 3AN-09-7917CI  Superior Court Anchorage

Order, February 23, 2012

Rickerson claimed that Merrill violated the UTPA because Alaska Trustee, acting as Merrill’s agent, deceived Rickerson into paying $17,335 to reinstate their home equity loan and had no intent to follow through with the reinstatement agreement.  Later Merrill demanded full payment on the home equity loan and refused to recognize the prior payment. 

Judge Pfiffner ruled that if Alaska Trustee is a debt collector, then the UTPA applies to its mortgage collection activities.   In making this finding, the court revisited the Barber decision from 1991.  The court noted that the Alaska Supreme Court decided that a mortgage was not a good, but was a sale of real property.  The court also noted that the appellant argued that mortgage loan servicing was a service, but that the Supreme Court did not substantively decide that issue.   Then the court looked at Robeson and explained that Robeson was focused on the lease in that decision.  The court points out that since Barber in 1991, no Alaska Supreme court decision has analyzed the actions around a mortgage in the context of the UTPA.   The court then considered the 2004 amendments and was persuaded by the  common meaning of the 2004 amendments instead of the narrow reading based on items in the legislative history.  The court references the Rindner decision. 

6.
Albrecht v. Alaska Trustee LLC, S 14317  Supreme Court State of Alaska (October 19, 2012)  286 P.3d 1059

Supreme Court decides that the foreclosure costs included by Alaska Trustee in reinstatement quotes in the context of non judicial foreclosures were correct, so there was no reason to reach the UTPA issues.  The court did analyze an attorney fee decision related to that issue under the UTPA.   The court did not discuss whether the UTPA applied to foreclosure actions, but it did use the UTPA to analyze the aware of attorney fees.  The court noted that at the time of Albrecht’s action, there were two superior court decisions that the costs included by Alaska Trustee were not allowable under Alaska statutes, therefore Albrecht’s claims were not frivolous  The Supreme Court reversed the superior court award of enhanced attorney fees under the UTPA. 
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