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Q & A’s from 
October 9, 2012, meeting of

Estate Planning and Probate Section of Alaska Bar Association re:

Uniform Real Property TOD Act

What is the effect of Alaska's anti-lapse statute on transfer to beneficiaries of a TOD deed?

Under the Uniform Act the designated beneficiary must survive the transferor or the gift lapses. URPTODA § 13(a)(2). That rule is subject to any contrary provision in the state’s anti-lapse statute, and a legislative note to the Uniform Act suggests that a state may want to apply its anti-lapse statute to a TOD deed so that the results are the same as under a will.

HB 297 expressly applies Alaska’s anti-lapse statute to a TOD deed in Section 13.48.090(a).
If there are multiple beneficiaries, who decides which beneficiaries are the takers on the death of the grantor, and, specifically, how is this determined?

If the transferor names multiple beneficiaries the Uniform Act provides a default rule that the beneficiaries take in equal shares as tenants in common. URPTODA § 13(a)(3). That rule is subject to a contrary provision in the TOD deed itself.


HB 297 adopts these principles in Section 13.48.090(a).
 

What about hazardous waste/attractive nuisance/un-insured liability issues for the beneficiaries?  When do these liabilities attach, and what defensive actions can a beneficiary take to avoid un-wanted liabilities?


The rule under the Uniform Act is the same as the general rule applicable to property passing from a decedent at death by any other means — the beneficiary obtains no rights or liabilities in the property until the transferor’s death and the property passes by operation of law at that time. URPTODA §§ 12, 13. A beneficiary that does not want to take the property with its accompanying liabilities can disclaim, just as with any other type of testamentary or nontestamentary transfer. URPTODA § 14.


HB 297 adopts these rules in Sections 13.48.080-100.
 

How are beneficiaries notified of the transfer on death if they do not have actual knowledge that they have been named in the TOD deed and that the grantor has died?  Wouldn't immediate notice be important re: insurance and maintenance issues (not to mention liability issues)?

The Uniform Act does not require notification of the beneficiary (although the TOD deed must be recorded and is a public record). URPTODA § 9, 10. See HB 297 Sections 13.48.050-060.

The deed form includes “Common Questions” that recommend the transferor inform the beneficiary — “Secrecy can cause later complications and might make it easier for others to commit fraud.” URPTODA § 16. HB 297 includes this language in Section 13.48.120.

As a practical matter, the beneficiary is ordinarily aware of both the deed and the transferor’s death, so notice is not a problem. In a case where the beneficiary is not aware of the transfer, notice may occur when a mortgage goes into default or a property tax payment is not made and the lender or tax collector seeks payment from the beneficiary who has record ownership of the property.

With respect to environmental hazard liability issues, there was some concern expressed at the Bar Association meeting that a beneficiary might not become aware of the TOD deed within 9 months after the transferor’s death. Alaska has replaced the 9-month disclaimer period with the Uniform Disclaimer of Property Interests Act, which does not require disclaimer within 9 months. The beneficiary may disclaim at any time so long as the beneficiary has not accepted the transfer or exercised title actions with respect to the property, and has not waived the right to disclaim. See Section 13.70.010 et seq.
 

Can class gifts be made and, if so, how are members of the class definitively identified (and by whom)?


Under the Uniform Act (and HB 297) the transferor may make a class gift, although that is inadvisable because it may well implicate off-record information that makes it difficult for a title insurer to rely on the record. As the Official Comment to URPTODA § 5 states, “Notwithstanding this freedom of disposition, transferors are encouraged as a practical matter to avoid formulating dispositions that would complicate title. Dispositions containing conditions or class gifts, for example, may require a court proceeding to sort out the beneficiaries’ interests. Other estate planning mechanisms, such as trusts, may be more appropriate in such cases.”

 

Does the option of a TOD deed lead to more exposure to undue influence, fraud, duress, coercion, etc., because of the lack of the formalities required for a valid will?


While the TOD deed is not subject to a witnessing requirement, it is subject to the same formalities as any other deed of real property. A witnessing requirement would be inconsistent with all other real property transfers and could cause confusion.


The Uniform Act does require that the transferor have testamentary capacity, that the transferor acknowledge the deed before a notary public, and that the deed be filed as a public record during the transferor’s life. URPTODA §§ 8, 9. HB 297 includes these protections in Sections 13.48.040-050.


Thus the Uniform Act is at least as protective as, and in many cases more protective than, other types of real property transfers and other types of instruments disposing of property at death. Experience in jurisdictions that authorize the TOD deed does not indicate any special or unusual problem with this type of instrument.
 

Although disclaimer of interest by a beneficiary is possible, do lawyers and beneficiaries understand the technical requirements for effective disclaimers under the Uniform Disclaimer Act as adopted by Alaska?   Do people understand how disclaimers really operate to identify the next beneficiary?


It is quite possible that beneficiaries do not understand the technical requirements and operation of the disclaimer statute, and would be well advised to seek guidance of counsel if they are considering the possibility of disclaiming. It should be noted that the Uniform Act (and HB 297) makes express reference to the provisions of the disclaimer statute. See, e.g., Section 13.48.100.

 

How long do creditors have to file claims against real property that is the subject of a TOD deed; how would a creditor find out about a TOD transfer; and wouldn't the lack of notice operate to generate more Lis Pendens and quiet title actions?


Under the Uniform Act property passed by TOD deed is liable for the transferor’s debts only to the extent the transferor’s estate is inadequate. A creditor may not file a claim directly against the property; only the executor or administrator of the transferor’s probate estate may bring the TOD property into the estate, and then only if the estate is insolvent. Under the Uniform Act this must occur within 18 months of the transferor’s death. The 18-month period is only a suggested period, and a state may wish to vary that period if it wishes for consistency with its general estate liability statutes. URPTODA § 15; HB 297 Section 13.48.110.


Because a creditor of the transferor has no right to proceed directly against TOD property, it would not be proper for the creditor to file a quiet title action or record a lis pendens against the property.

 

How do all of the above issues impact the decisions of title companies to write title insurance policies after the grantor has died?


Title companies routinely issue title insurance policies in jurisdictions that authorize the TOD deed. These jurisdictions include the six URPTODA states (Hawaii, Illinois, Nebraska, Nevada, North Dakota, and Oregon) as well as the thirteen states that enacted a pre-URPTODA TOD statute (Missouri, Kansas, Ohio, New Mexico, Arizona, Nevada [since repealed in favor of URPTODA], Colorado, Arkansas, Wisconsin, Montana, Oklahoma, Minnesota, and Indiana).

The Uniform Law Commission had an ALTA advisor on its drafting committee to ensure marketability of property passed by TOD deed. 

 

