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Samaritar” defense. Af docket 88, the Armetrongs filed a motion for partial summary
judgment an the allocation of fault o non-parties. All motians have bean fully briefad.

Oral argumant was heard on March 28, 2003.

G ND

{n the Summer of 1987, Matthew Amstrong (“Matthew”) attended an outdoor
camp operated by Visians infemational, Inc. ("Visians”) at Mentasta, Alaska. While
there, Matthew was afflicted with a seizure, A Community Health Alds, Nera David,
empioyad by the Mantaste Community Health Clinic (“Clinic”), arived on the scane and
atfended Matthew. Ths Clinic was opsrated by the Mount Sanford Tribal Consortium
("MSTC"). pursuant to a contract bahneefg MSTC and the Unlted Statas anterad
pursuant to 25 U.S.C. § 4507 (d). Ma-tthe{cv suffered serious brain injury and i8 now.
incapable of caring far himself. .

On Fabruary 9, 2000, after the United States had falled to act an their
administrative claims, the Armetrongs filed suit against the United States on the theory
that the Unlited States was liable for Nora David's hegligent failurs to provide adequate
medical care to -Matthew and the Clinic's fallure to havs necessary madical supplies
and trained personnel avallable. Earlisr, the Armstrongs had sued Visions in Alaska
state courf. After Visions joined the United States, MSTC, the Clinic, and Nora David
as thirdparty defendants, the action was ramoved fo this court by the Unitad Statés.‘

Thereafter, the United States Attomey filed a ceriification pursuant to 28 U.S.C.

§ 2678(d)(2), 42 U.S.C. § 233, and Pub. L. 101-512, Title ill, § 314 as he is authorized
todo by 28 C.F.R. § 15.3. The cemﬁr:a'bon states that after reading the complaint in'the:
removad case rs well as the complaint In the onginal fedsral cass, the Unifed Staias
Attornsy certifies that at the relevart time MSTC was carrying out a contract entared

‘Case No. AD0-182, doc. 1.
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pursusnt to 25 U.S.C. § 450f,° that the Clinic was operated by MSTC, and that Nora
Devid was acting within the scops of her smployment. As r rssult, ol claims pled
against MSTC, the Clinic, and Nora David-wers deemed o have been replacsd by
claims against the Unlted Statas, and MSTC, the Clinic, and Nora David caased io be
parties to this Ikﬂgﬁﬁon.

Ag prasantly canfigured, this Is an action under the Federal Tort Claims Act
("FTCA", 28 U.5.C. §§ 1346(b), 2671 of seq., against the United Stetes with additional
state law claims brought by plainiiffs against Visions to which are appended Visions'
third-party claims against the United States.” Jurisdiction exists under this court's
jurtsdiction to adjudicate tort claims against the Unilted States. Addftional facts are

noted in subsequent sections of this arder.

_ . STA EVI

Rule 58 of the Federal Rules of Civil Procedure provides that summary judgment
should be granted If there is no genuine dispute as to material facts and if tha moving
party Is entitted to judgment as a mstter of law. The moving party has the burden of
showing that there is no genuine dispute as to matenial fact. The moving parfy need
not presant evidence; it need only paint out the lack of any genuine disputs as to
material fact® Once the moving party has met this burden. the nonmoving party must
get forth evidencs of spacific facts showing the existence of a genuine wssue for trial.?

The certification actually refers to Pub. L. 83-638. That act as amended is known as ths
indlen Seft-Determination and Educational Assistance Act (1SDEA") and Is mostly classified o .

25 U.8.C. § 450, ef s9q.

STC was granted hermissian fo intervene for the limitad purpnse of filing & brisf in
opposition to the United States’ metion for summary judgmant. Doc. 138. MSTC is not

presently a party io the iifigation.
‘“Celotex Corp. v. Cafrett, 477 U.S. 317, 323 (1988),
Sig. 477 U.5. at 323-25. '
*Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24848 [19886).

-




5032421 072; U /2% 1w P T vy earan

sent by: HOBBS STRAUS
DWT ANCHGRAGE 1

04/1672003 13:48 FAI so7 287 B

All evidence presented by he non-movan: must be balieved for purposes of summary

judgment, and all justifiable (nferencas must be drawn In favor of the non-movant.”

Howaver, the nonmoving party may not rest upon mers allegations or denials, but must.

show that there is sufficient evidence supporting the claimed factual dispute fo require &
fact-finger to resolve the parties’ differing versions of the truth at trial.”

Iy, DISCUSSION

A. Motion for Summary Judgment at Docket 82

The FTGA waives the sovereign immunity of the Unttad States far cialms which

fal| within its scope. in some circumstances claims ageinst persons of entities other

than the United Statas may be -deemed claims against the United States which falf
within the FTCA so that the remedy against the Untted States under the FTCA
becomes a claimant's exclusive remedy. For example, the axclusive remedy for

medical malpractice claims against the Public Health Service ("PHS"and its employses

is-under the FTCA.® and under certain provisions of federal law other entities and thelr

be part of the PHS thereby making a clalm under the
federal funds under 42 U.S.C.

employees may be deemed 1o
FTCA the exclusive remedy. Entities which receive
§ 254b are deemed to be part of the PHS by 42 U.S.C. § 233 (g). A tribal entity such
‘as MSTC may be desmed part of the PHS pursuant to 25 U.S.C. § 450f (d) when it has -
a contract with the Unijted Btates authorized by 25 U.S.C. § 450f {d), E.ommonty called B -

solf-dstarmination contract ("SDCY.
The United _StatES' motiah for summary judgment is based on the praposition

that MSTC cannot be desmed part of the PHS to the extent the Armstrongs' claims are "

.+ ot

based on adivites outsige the scope of fts SDC. The Armstrongs and MSTC disagree.
MSTGC, in particular, argues in its brief that by virtue of the fact that MSTC has besn

ettt

Tid. at 2585,
%4 at 248-48.

147 U.5.C. § 233 (»).

¢ ‘Roos - -
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Were MSTC an entity desmed to be part of ths PHS directly pursuant to § 233,

MSTC’s argument would be correct, for the language of § 233(g)(1)() is directly
applicable and quite claar. The analysis required here is mors subtie, becausa MSTC
is deamed to be part of the PHS under 25 U.S.C. § 450f (d) by virtue of its SDC. itis
not dsemed to be part of the PHS by § 233 dirsctly. Saction 450f (d) says in pertinent

part;
For purposes of section 233 of Titlke 42, with respect to [tort claims]
by any parson . . . whether such person is an Indian or Alaska
Native, or is served on a fae basis or under other circumstancas

_permitted by Fedsral taw or reguiations . . . resulting from the -
parformance . . . of medical . . . funstions . . . 3 tribal organization
.. carrying out a contract . .. under this section . . . is desmed to

Be part of the [PHS] while carrying out any such contract .

This saction imposes certain limitations on when a tribal organization is desmed to be

part of the PHS. The crifical limitation is that wh idi i '

indlans, a tribal entity is deemed fo be part of the PHS nnly if it is providing those

services In circumstances permitted by Fedamuam_rﬁg_iemms__whﬂg_mmdugguum

in its purpose section, MSTC's SDC recites the following:

Each provision of the [SDEA] and each provision of the [SDC]
shall be liberally construed for the benefit of [MSTC] 1o transfer the
funding and the following related funciions, services, activities and
programs (or portions thareof) that are contractable under section
[25 U.8.C. §450f ()] . . . fram the Federal Government to [MSTC}:

. Emergency Medical Services . .., "

it will be li'nrnediate)y cobsearved that whatever MSTC has contracted to do In the SDC, it
must be somsthing fransferred from the United States which Is contractable under 25

ARM. 128.

 @ooe |
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U.8.C. § 450f (a). That statutory provision provides that, upen request from a tribal
organization such as MBTC, the Secratary will contract with the arganization o perl‘orrrii-‘
programs or portions of programs which fall within five catagonss llatad in the statute.
Each of the five categoriss is limitad to pragrams that provide benafis to tndlans, or as
ane of the statutory categonas phra_s.as it, to certain programs which are “for tha benafit
of indians because of thair status as Indians.™' Cf course, one of the services .
histerically provided fo Indlans becauss of their status as Indians is madical care. Of
imporiance here, there are limited circumstances in which the Unlted Stafes’ delivery of
medical services to Indians may inciude provision of medical services fo non-indians as
well. Specifically, the United States is authorized by ststute to provids such services in-
the circumstances sat out in 25 U.S.C. § 1680¢.
Section 1680c¢ includes three situations In which provision of medical sarvices to:
non-indians 1s authorized, The ﬁrﬁt ghuation ré!ates to the provision of servicas to
insligible minor dependents and spouses of Indians,'? circumstances which have
nothing to do with the case at bar. The second situation afses when a tribe has
requestad authority to provide samvicas to non-Indian persons who reside in the area
served by the tribal health care facllity.” Spsdfically as relevant here, §1680¢ (b)

would have authorized the provision of such services if MSTC had requestad authority -

to provide thern, and the Secretary and MSTC had jointly determined thst (i) ﬁmviding
such services would not diminish or deny medical services to indians, and (i) there
were No rsascnable altemative facilities elther within the area served by MSTC or
outside that area which would be avaliable fo mest the needs of the non-indlans. The
United States asserts that no such determination was made here. The SDC containg

125 U.8.C.§ 450f (a)(1)(E). A thorough expiication of the five categories will be found | in:
p very recent Ninth Circult dscision.” ‘Naveajo Natian v. Dep't. of Health & Human Serva, (8th Cir.
April 8, 2003) (No. 85-15128} (en banc).

225 J.8.C. § 1880c¢ (a).
“id. at (b).
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nothing which shows that the Secretary and MSTC made the joint defermination
required by § 18BOc (b). Neither has any par’q'/ presented any evidsnes that such a
detsrmination was made. The court must conclude that § 1880c¢ (b) dies nat apphy. _
Thers is one clrcumstance igentified In the statute which does Eﬁply to the facts .
in this cass. Under 25 U.5.C. § 1680c (c)(1) the Indian Health Service Is authorized to
provide sarvices to an insfigible paerson such as Matthew in ordar to "achieve stability in |
a medical smargsncy.” The SDC provides that MSTC must admlnistarﬁfmnéfarrad--
programs In accordance with the attached "Scope of Work."¢ The ﬁrsf;‘goa! for the
smargency medical services program Is {6:promote and provide education and training '
~ about emergency medical services to (1) local residants, (2) Community Health Aides
and altsmaies, (3) Community Haalth Represan‘cahve (4) MSTC employees, and
(5) other interested parsons.’® Under this goal three objectives are fisted. Ons of them -
is to "work with the Copper River EMS Council, . . . Gross Road madical Genter, . . B
and the Volunteer First Respondsrs to ensure continued coordination of servicas in
regponse to emargancies in the MSTC region.™® Thers is no limitation to medical
emargencias expariencad by indians. Considering this point in light of the liberal
interpretation of services transferred to MSTC required by the purposs-section of the
SDC, the court has little frouble concluding that the Unlted States is responsible for any : :
negligence In the =fforts undartaken to “achieve stability* in Matthew's i';ﬁedical B
emergency. -
There Is no foundation for the proposition that MSTC may be deammed part of the '
PHS wﬁh raspec’c to providing medical care'to Matthew beyond that necessary {p
achleve stabillty. The provision of such services could only have been authorized by

—————— s e e

federal law If the Unitad States and MSTC had takan the steps necessary to comply

“ARM 127. The Scope of Work is an attachment o the SDC and is reproduced at ARM |
138 thru 158, :

PARM 138.
.




Sent by: HOBBS STRAUS 5032421072; 04/24/03 7 45AM; Jefﬁx #2/; rage $/19

[RCAYL R Y S

E VAR YA Y Y] U Cur uav- - (DS @rtnmMue; L

04/16/2003 13:47 FAI BOT £6* 88 D¥T ANCHORAGE 1 : @oné

with the requiremants of 25 U.S.C. § 1680¢ (b). They did not. If follows that for

purposes of providing emergency care hayand achieving stabifity, MSTC cannct be
deemed part of the PHS. Consequently, the Unifed States is not responsibla for any

negligence in the provision of auch addlitional care.”

This determination, doss not, however, establish that the United S’tzﬁaa Is
entitied to summary judgment. The Unitad States Department of Health and Human
Services publishes a manua! entited Community Health Alde/Practitionsr Manual
("Manual”), arid all partiss seam to agres that the 1887 edition of the Manual was in
effect at the tims of Matthew's seizure.” Praclssly how the Manual came to piay a
cantral role in the operation of the Clinic is somswhat obscure. The SDC to which
MSTC was = party provides that, axcapt as ntherwise provided in the ISDEA, MSTC
was "not required to abide by program guidelines, manuals, or policy directives of 'the
Secratary, uniess otherwise agreed to by the Contractor and the Secratary, or
otherwise required by law."" Neverthsless, the parties' briefing on the several pending . _
motions read as a whole claarly indicates that both plaintiffs and dsfendant agree the o

"During the time-period relevant to this fitigation, MSTC also recsived stats funding from'.

;
! Alaska's Community Haalth Aide Program CACHAP™). The Unlted States contends that

becauss it was not s parly to the funding comiract between MSTC and ACHAP, the stats
mandate that the Clinic provids care to the public created no duty to care for Matthew which may. -

- be imposed on the United States. This argument ts correct, for 1o hold othanvise wouid be to

say that s comract betwesn the Siate of Alaska and MSTC worked a waiver of the sovermign
Immunity of the United States.

"4 gpventy-nine page extract from what appears to be a Manual containing more than
436 pagss |5 flied as Ex, 24 to tha memorandum at docket 86, One page which is missing from
that extrect is page 270 of the Manual, but that page is found in the smaller extract from the
Manual filed as Ex. 2 to the memorandum flled st dacket 121, Bits and plecas of the Manual ars
found elsewhers in the parties’ papers also. To avold canfusion, when the court refers to & page
in the Manusa| It wiil ctts that page scearding to the pape numbering used in the Manual ieelf, B
For sxampie 3 reference to page 270 In the Manual would not clte page 2 of Ex. 2 at dockst
121, but rather page 270 of the Manual. The.oourt will leave it to the partios t& aift through the E
racord when reading this ardsr f they wish 1o juok at the particular pags in the Manual, just as
the court hes been forced fo sift through the racord to fing the pages of the Manua! whsn
preparing this order.

VARM 131
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Manual did apply to the operation of tha Clinic. The only disagreement about the
Menual is a dispute over the extent to which the Manual sets the applicabie standard of
cam for plaintifts’ medical malpractice claims.® Thus, the court iakes.lff.ss & given that
the Manual.appliss to the operation of the Clinic and to Nora David's actions.

The Armstrongs take the position, which is not disputed at least for purposes of
this summary judgmant motion, that administretion of axygsn and anti-seizurs
medication to Mafthew would have changed his outcome ?' it is undisputed. that neither
oxygen nor anti-seizure medications were availabla to Nora David when she providéd.
emergency cars fo Mafthew. To the extent that the United States’ assumes that |
sdministration of either material would constitute treatment and so be bayond meraly |
stabilizing Matthew's condition, that assumption is not consistent with the Manuai. The .
Manual contains two sections dealing with seizure disordsrs, ane for amsmeancy .
sltuations and one for long-tamm care. The administretion of oxygen and anti-saizure :
medlcation is addressed in the section on emergency care, not the saction on long-tarm o
care.Z Morsover, the proposition that administration of oxygen and anti-asizure '
medicaﬂons goss beyond stebilizing a seizure condition does not sesm intuitively
correct. indeed, the court would intuit the opposits, for it seems that deléva—ry af oxygen
and administration of a drug with anti-selzure praperties would be efforts to stabiliza the .

*Sss, 6.g., docs. 85 and 126.

1t appears to be undispuied that administration of cxygen and anti-seizure madicatians
are part of the protocol for treating persons expenencing serious seizures, The Armstrongs take
" the position in their opposition that the lack of oxygen and appropnate madications are the facts
which are cruclal in dediding the United States’ motion for summary judgment For purposss of
oppesing the motion, they do not raly on any of the other aliegaions of negligence In their .
complaint, such as lack of training. Doc. 88, p. 8. Accordingly, the court will focus exclusivaly
on the fallure o administer oxygen snd anti-selzure medicationa. The court s not making 8
finding that would be binding at trial that the outcome neceseartly would have besn batter had
these materials been provided to Matthew. Rather, the court accepts the proposition that for
purposes of summary judgment there ls at least 2 disputed issue of materal fact respecting the
efficacy of using thase materals. .

ZCompare Manual pp. 270-273 with Manual pp. 274-275.

8-
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) underlying condition, and that true medical care would come later in the form of an

affort fo diagnose and treat the underiying cause of the seizure,

Even assuming, as the court must for purposes of the summary. judgment
miotion, that oxygen and an anti-seizure drug should have been administered In an
effort to stabilize Mathew and that thelr administration would have changed the
sutcome, the United States would still be entitisd to summary)udgman{ it, a5 it argues,
the United States is immune from flabllity because the decision not to have oxygen
avaliable and the decision not to stock anti-seizurs drugs were decisions falling within
the discretionary funciion exception ta limbility under the FTcAa®

The government argues that the decision not to stock anti-selzure medlcaﬂons.
has all the requisite halimarks of a discretionary decision: Such medications, says the
government, all fall into the category of controlied substances.”* The absancs of ant-
seizure drugs, says the United States, reflects a declsicn not to stock controlisd
stibstances in a retatively insecure facility located in a village where the risk of mis-use -
of such substances could not be adequately minimized. The decision not to stock such |
materials was, tharefore in the government's visw, discretionary, because the decislon
involved the very kinds of social and economic policy judgments for which the

discrationary function exception was dasigned.
To see the defect in the Untted States' argument it must first be noted that the -

Manual contains a section seiting out an smergency treatrmernt protocal for persons who
are expsrisncing selzures. % That sact{on recommends that oxypen and an ant-seizura

drug be administered and lists two drugs. phsnobarbrtal and dtazepam, one of which _

»3ee 28 U,S.C. § 2680(a}).

2*The court has not found any svidancs in the record that il anti-seizure medications ara
controﬂed substancas. Rather, this ls an gusertion by the United Statss’ sounss] not supported
to any citation fo the record. See doc. B2 af 32

=htanual pp. 270 -274.
0-
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should be used.® Furtbermore, the Manual specifically provides as follows: “fi)f drugs
or supplies are recommended in this manual and are not on your regisn's CHA/R list,

the Clinical Dirsctor will nead to decide which of those should be supﬁ!iad or what the
altemafives should be.'T

The record hara, howevsr, doss not show that any person exercising the
function of & Clinical Director made & conscious decisian not to stock elther of the two -
drugs recommendad as anfi-seizure druge. Morsover, the court reads the Manua! to
provide that if a decislon ware made not fo stock phenobarbital or diazepam, than an
afternative drug must be stocked, or an allermative procedure adopted. Given the
Manual's requirsments, simply doing nathing—-which is what happened here—was nota -
discretionary act®* | |

The lack of oxygen o site at the fime Matthew presented for assistance was not
the result of a decision that oxygen and the equipment needad to administar oxygen
would not be avatlable at the Clinic. Rather, the axygan and equipment neaded to
administer it had been left at Baixulnetas a weak sariier, Inataad‘of being rsturnad to
the Clinic. The dedision to lsave the oxygen and equipment at the remote iocation
rather than metum it to the Ciinic was not a declsion involving policy choices. Rathar, it
was a simpie fallure to do what in the ordinary coursa would have been done—that is
return the oxygen and associated equipment to the Clinic whers it would be needed.

In summary, Nora David had 8 duty to stabliize Matthew's condltion, and any
negligencs in doing so is the responsibility of the United States. The court cannot find "_- :
as a matter of law that the administration of oxygen and anti-selzure drugs would not |
have bsen part of an appropriate stabilization sfiort yielding a betiar outcoms for

Sanual p. 271,
Manual p. Vil

®Ses Faber v. United States. 56 F.3d 1122, 1126-27 (8th Cir. 1885) {dacisian to simply
do nothing rather than to act in canformity with management plan was not a. arscrehonary
dedislan).

-41-
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Matthsw. Beyond that, the court finds that the failure to have oxygen-and anthseizure
druge avaliable for use at .the time when Matthew nesded tham was ot & decision _
which was subjéc‘r fo the discrationary function excaption to liahlitty. u'h'dar the FTCA. lti” _
follows that the Unitsd States' motion for summary Judgment at docket 82 must be
denied. _
B. Motion At Docket 86 To Preciude Reference Te Other Standarda Of Care

The Ammstrongs’ dlaims for medical malpractice ars govemed by AS 08.55.540. -
The first statutory requirement for proof of & medical malpractice claim is that the _
plaintiff establish the applicable standard of care.?® in support of their metion at docket ‘
85, the Armstrongs arguse that the only standard of care which may be’ mns;dared in '
determining whether the United States was negligent in caring for Matthew is the 1887 }f' :
editlon of the Manual. The United States, on the other hand, argues that the Manual o
provides heath practitioners such as Ncra David with guidance—but does not establish
a standard of care.

Approximately fifty statewide health care providers reviewed and contributed to
the Manus® which was then published under the imprimatur of the Uniied States .
Department of Health and Human Services.” The Manual purports to “refiact & realistic: L
standard of care for the Alaskan village® (emphasis addsd).** The Manual is designed : j;
to be used by community health aldes and praditioners ("CHA/Ps"), su'c_'_:h as Nora '
David, who work undsr the supsrvisifon of physicians who ars gsnerally_not on sita,
Against that background the Manual explains:

# The medical malpractice standard of care is defined as “the degrae of knowiedge or
skl possessed or the degres of care ordinarily exercised under ths circumstaricss, at ths time
of the act compilained of, by heslth cars providers in the figld or spscialty in which the dafendant »

is practicing.” AS 08.55.540(a)(1).
®Doc. 85, Ex. 1p. 3.
Pid p. 1.
g p. 3.
-12.
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Although the referral doctar has overall responsibility far heatth
care provided by the CHA/Ps, we recognized ths importance of
setfing up consistent statewide freatmant guidelines for the
Community Health Aide/Practitioner and referral parson to use in
dealing with village health problems. Written in consuttation with
specialists at the Alaska Naflve Medical center and undar the
direction of [Alaska Area Native Health Service] (and related)
physicians, this manual is msant to reflect a standard of care.
Referral health care providers should foliow the guidalfines in this

manual, if at all possibie,*

Of course, expert testimony Is ardinarily required to establish a professional
standard of cars.* The primary exceptian for ‘nan-technical situations where
negligencs is avident to lay people,™ has no application here. The mare existence of S
tha Manual does not eliminate the need for a lay trier of fact to app!y a technical |
standard of care 1o the facts presented at trial. '

The Armstrongs rely on the Alaska Supreme Court decision, in Ward v. Lutheran
Hosps. & Home Soc. of America, Inc.® for the proposifion that the Manual supplias the -
applicable standard of care. In Ward, the court addressed whether a hospital blood
bank wes llable for not obtaining the plaintifs informed consent before _ining hera
blood transfusion.™ Rejecting ths argumesnt that an expert's testimony was relevant to N
establish the standard of care, the Alasks court noted that “{cjourts routinely have
rejected the testimony of experts as a basis for establishing [a blood bank’s] standard.
instead, they have Iboked to industry practices and the rules promuigated by naticnal

2d.

*DP. v Wrnngal/ Gen'l Hosp., 5 P.3d 225, 228 (Alaska 2000); see aiso Tromblsy v,
Starr-Wood Cardiac Group. PC, 3 P.3d 816, 919 (Alaska 2000) ("expart tsstimuny 18 Needed to .
establish a medical malpracfice claim™).

*1g. (citation and intamnal quotes omitted).
¥983 P.2d 1031 (Alaska 1998).

d. at 1033,
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blood bank organizations and regulatbry authorities.”™ The court reas;cmad that
deferance to practices anﬁ guidelines Is warranted where “the pracﬁceé in question mre
the resutt of caraful thought and decision . . . "™ Although the cfrcumitanoes in Warg
are distinguishabie from those in the presert case, the analysis ussd thare fits hers,
Just a5 the industry practices and blood bank rules under consideration in Ward were
the result of careful, thoughtful evaluation rather than being mere reflactions of a
custom or practice that might iiseff be negligant despite being commonplaca, so here
the Manual represents the effort of a hest of peaple motivated to come up with sensibls 3
standards to govam the practices of CHA/Ps. Moreover, the Manual was issuad under
authorlty of the United States Departmsnt of Health and Human Services using the

- oversight of thoge of its own employees whose expertise In providing hasalth care to
Alaska Natlves assures the quailty of the Manual.

Following Ward, the court hoids that the Manual does establish a standard of
care applicable in this case. Nevertheless, axpert testimany remains important to make
sure the Manual will be properly understood and applied. The motion at docket 85 will
be granted, but this will not entirely foreclose the introduction of axpert testimory
refating to the application of the standard of care to the facts.

C. Motion gt Docket 88, “Guod Samaritan” Statute

At dockst BB, the Armstrongs ask the court to hold that the United States cannot
properly characterize Nora David as acting In the capacity of & “Good Samaritan® for ‘
purposes of Alaska's Good Samaritan statine © The cour agreas, because her atiempt )
to stabliize Matthew was an effort which she hagl a duty to undertake pursuant to

*id. at 10386,
*fd. at 1037{citation and Internal quotss omitted).
“0AS 06.55.0890. |

-14-
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MSTC's SDC. Medical psrsonnsl who have g pre-existing duty do natfall within the
parameaters of the Good Samaritan law.

To the extent that the Armstrongs' motion asks the court to gag defendant's
counse! and witnesses such that they cannot even utter the words "Good Samaritan,”
the cowrt deciines to do so, for the sama reasans and subject to the pbtzenﬂa! use of the
same corrective measurss as those describsd In the court's order refusing to impose an
earlier request for a gag order on the words "assume” and "risk.™@ Howevsr, tha court
must add that it ig difficult to foresea any circumstance when it would be necessary for a
wliness or a lawyer to use the specific phrase "Good Samarntan” at the frial of Hie case.

Having concluded that there was & duty to stabilize Matthew for which the United
States Is responsible, that the Manual establishes a standard of care, and that the
administration of oxygen and anti-ssizure drugs were likaly reguired by that standand of .
care, the court deams :t unnecessary to enter the anatytical thickat surrounding the

question of how the Good Samaritan statute might apply in the event that Nora David
were conglderaed ta be doing something other than attampting to stabm_ze Matthew. If

future developments in the case raquire resoiution of that issue, the maitst can be
raised sgalin, but the court does nat pressntly foresee that such an issus will have to be N
resolvad in this liigation.

“Deal v. Kearny, B51 P.2d 1353, 1356 (Alaska 1893).

20rder at doc. 152.

R
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D. Motion at Docket B8, Aliotation of Fault _

Under the relsvarit Alaska statute,* fautt may only be apporfioned among those .
who are partiss to the litigation. Nevertheless, the United States seekla::ztu presant B
evidencs and argument af trial to the effact that Dr. Hamess, an Eng!iah physiclan who ,
cannot be joined as & party o the acfion hers In the District of Alaska, bsars the entirs
fauft for Matthew's condition. Dr. Hamess s the physician who advised Matthew's _
parents that Matthew was fit to attend Visions' camp despite his aa.diefturgeﬁes and
continuing sttuation,

The United States relies on the Alaska Supreme Court's deasion in Lake v-

Constr. Mach., Inc.* to support its position. There, an empioyea named Phillip Laks

“Natthew's injuries occured prior to the August 7, 1887 amendment to the statiste, so L _
tha version of AS 08.17.080 which applies reads as foliows: : e

Apportionment of damages. (a) in all acbans invalving fauft of mora than one
party to the aclion, including third-party defendants and psrsons who have bean
relegsed undar AS 09.18.040, the court, uniess otherwise agread by =il partiss,
shall instruct the jury to answer special intarmogatories or if there is nd'jury, shall
make findings, indicating '

(1) the amount of damages each claimant would be entitied to recover h
contributory fauit ls dizregarded; and

(2) the percantage of the {otal fault of all the parties to each claim that is allocatad
to each claimant, defendant, third-party defendant, and person who has besn
released from fiabiiity under AS 08.16,040 ,

(b} In determining the percentages of fault, the trier of fact shall consider both the
nature of the conduct of each party at fault, and the extent of the causal rslation
batwasn the conduct and the damages cialmed. The trier of fact may determine
that two or mors parsens are to be treated as a singls party if thelr conduct was &
cause of the damages claimed and the saparate act or omisslon of sach person
cannot be distinguished.

(c) The court shall determine the award of damages to each clalmant in
accordance with the findings, subjact 1o a reduction under AS 05.16.040, and
snter judgment against each party liable. The court alse shall determine and
state in the judgmant sach party's equitable share of the obligation o each
ciaimant in ascordance with the respactive parcentages of fault

(d) The coutt shell enter judgment againat eacht party liable on the besis of
soveral liebility in accordance with that party's percentage of fault.

“T87 R.2d 1027 {Alaska 1280).
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was infured in the coursa of hie empieyment when he fell from a manlift.* Ha received:

Workers' Compensation benefits from his smplover. Thersafiar Lake sued the
equipment's manutacturer, distributor, and vendors.® One of the def_éﬁdanfa filed a
third-party claim against Lake's employer on an axpress indemnity thaﬁry. The trial
‘count ruled that the defendants could mssart the employer's negligence as a partlal
defense to Laks's claim sven though the employer was protsctsd from any claim by

Lake based on the exciusive liebility provision of the Workers' Compensation Law. The' -

Alaske Supreme Cour disagresd holding that evidencs of the employer's negligence
would be admissible only to prove that-ﬁ'xg ?'avmployer was antirely at {fault, or that its act
was 8 superseding causs. The Alaska cqti-t’i held that under AS 08.17.080 the fact-
finder could allocate all of the fault to the &nployer or none of it, but could not aliocate

only & portian of the fautt to the employer,”

The United States aftempt to anelogize Dr. Hamess to the employar in the Lake .

cass falls to account for the fact that the employer in Laks had been joined as a third
party dsfendant. The cass at bar is controlled by fwo other decisioha;'éenner v. |
Wichmar® and Alaska Gen'l Alarm Inc. V. Grinnelf rathar than by Lake. In Benner,
the Alaska court held that the term “party” in AS 09.17.080 means parfies to an actian,
including third-party defendants and esttiing parties, and that the trer of:fact may not
consider the negligance of non-parttes.® in Grinnefl, the Alaska court specifically
rejected the nation that fault could be allocated to a party which might be legalty
responsibie, but could nat be joined as a party. The court poirtadty rejéﬁ:ted 1the

464y, at 1028.

*Sig.

“'Id. at 1031.

“374 P 24 D40 (Alaska 10854).
“4 P.3d 98 (Alaska 2000).

®Ssnner, 874 P. 2d at 958,
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“allocate the faull to an empty chair” approach the Unlted States urgesthe court to-take

here.”

V. CONCLUSION
For the foragoing reasons, the United States' mation at docket B2 is DENIED.
and the Ammstrongs’ motions at dockets 85, 88, and 88 are each GRANTED, but only to
the extent consistet with the praceding text
DATED at Anchorage, Alaska, this _/_[_E day of Aprii 2003.

/
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