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General Counsel (GC) is hired by and reports to the President (PR) of the company.  The GC serves at the pleasure of the PR.  

A year later, the board of directors is splintered into a majority and minority group.  The majority vote to terminate the PR.  The minority object.  The GC is knowledgeable about the circumstances involved in the debate between the two groups of directors and knows by personal knowledge that the majority has fabricated the reasons for termination of the PR and is therefore in breach of the PR’s long term contract of employment.   So, in this case, the minority directors are legally correct in their concerns that the majority’s actions have exposed the corporation to significant legal liability.  

The majority board retains an outside legal counsel to advise them at the time that they terminate the PR, and this legal counsel advises the board during the course of their legal discussions regarding their termination of the PR, and the handling of the upcoming director election.  The director majority exclude the GC from sitting in and participating in these parts of the board meetings.  GC met with outside legal counsel and alerted to him the falseness of the information on which he is relying, but legal counsel is a hired gun and intends to do the bidding of the majority and not exercise independent judgment. 

The GC is being asked by the board majority to prepare or approve proxy materials which the GC knows contain false information, and this material is to be disseminated to shareholders prior to the election on behalf of the board in the upcoming director election.   

Meanwhile, shareholders are getting concerned and are making inquiries of the GC to receive copies of minutes of directors’ meetings and resolutions they have passed.  They are asking the GC for information that would enable them to exercise their statutory right to recall directors in connection with the annual shareholder meeting.  Shareholders are asking the GC direct factual questions about information in the minutes.  The director majority do not want the shareholders to have this information.  

The minority directors are asking the GC for legal advice on what actions or steps they can take to protect the corporation from the liability that the majority is creating.  During the board meetings, they are questioning the GC directly in the meetings as to whether a decision by the majority directors is legal and to describe the legal risks they are creating for the corporation.  

The board majority are now threatening the minority directors with ejectment from board meetings if they make motions contrary to the intent of the board majority.  


Questions:

· At the outset, if the PR is terminated and the GC serves at the pleasure of the PR, is the GC terminated as well?
· Assume the GC is not terminated, what should the GC consider in determining the “client” in this situation?
· Considering their professional relationship, does it make a difference if the GC is hired and fired directly by the PR?
· Assume that the GC represented the PR in non-corporate legal matters when the GC was in private practice.  Does this prior relationship affect the analysis?
· What if the PR came to see the GC about the problems the PR was having and asked to speak to the GC confidentially?
· What factors must the GC take into account in determining the “control group” of the company?
· May the GC share the information about the fabricated reasons for the PR’s termination with the board minority?
· Assume that before the GC makes any disclosures to the board minority, the board majority direct him to remain silent?  Must the GC do so?
· What obligations does outside legal counsel have after being advised by the GC that information used to terminate the PR was false?
· Assume, as the facts reflect, that outside legal counsel decides to do nothing but proceed with the wishes of the board majority.  Does the GC have an obligation to report the outside legal counsel for an ethics violation?  If so, when could that report be made?
· Regarding the false information in the proxy materials, what action may the GC take?
·  Assume the GC is unable to convince the board majority to change its position regarding the false proxy materials.  What, if anything, may the GC do then?
· How should the GC respond to requests from the shareholders for board meeting minutes and resolutions?
· What if the board majority direct the GC to provide no information to the shareholders?
· Assume that the GC decides to provide the minutes and resolutions to the shareholders.  May the GC answer shareholder questions regarding recall of board majority members?
· What if these questions are raised during the comment period at a regular board meeting?  May the GC respond?
· Assume, as the facts indicate, that the board majority threatened the board minority with ejectment if they make motions contrary to the intent of the board majority?  What should the GC do?
· How is the company attorney/client privilege affected in all of these transactions?  Has it been lost?
· The PR hires employment counsel to bring suit against the company for wrongful termination.  Given these facts, which company employees may employment counsel or counsel’s investigator interview without consent of the company’s counsel?
· Assume that employment counsel wishes to protect against a disqualification motion and seeks the permission of the lawyer representing the company to speak with company employees?  Who should employment counsel ask for permission?  The board majority counsel?  The GC?  Someone else?
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