Barickman v. State, Department of Transportation (S-14084)

Overview

· The DOT decided to fire employee William Barickman for stealing state materials.  Mr. Barickman resigned in lieu of termination.

· Several months later, Mr. Barickman sued the DOT for wrongful termination and his union for breach of the duty of fair representation.  

· The superior court granted summary judgment to the DOT on three independent grounds: 

· Mr. Barickman resigned in lieu of termination, precluding a wrongful termination claim; 

· Mr. Barickman failed to exhaust his administrative remedies by pursuing a grievance through his union; 

· Mr. Barickman did not present any evidence to suggest that the state treated him differently from other employees or decided to terminate him for anything other than a good faith belief that he had stolen state materials.  

· The superior court did not grant summary judgment to the union, however, so there was no final judgment to appeal.  Accordingly, Mr. Barickman petitioned for review in the Alaska Supreme Court, and the Court accepted his petition.  

· In ordering briefing on the petition, the Court noted that it was interested in whether Mr. Barickman’s resignation in lieu of termination was a “constructive discharge” allowing him to pursue a wrongful termination claim, and whether a breach of the duty of fair representation by the union could have excused Mr. Barickman from the requirement that he exhaust his administrative remedies. (See court order)
Three issues

· Did Mr. Barickman’s resignation in lieu of termination constitute “constructive discharge,” such that he could maintain a wrongful termination claim?

· Given that the superior court thought there was a genuine issue of material fact about whether the union breached its duty of fair representation, might the union’s conduct have excused Mr. Barickman from the requirement that he exhaust his administrative remedies?

· Even assuming Mr. Barickman was terminated and excused from exhaustion, did he produce enough evidence to create a genuine issue of material fact regarding the merits of his wrongful termination claim?

Court’s decision

· The Court ultimately avoided the first two interesting, thorny issues by simply affirming summary judgment on the third ground.

· The Court held that Mr. Barickman did not present sufficient admissible evidence to create a genuine issue of material fact as to whether the DOT decided to terminate him in bad faith or whether it treated him differently than similarly situated employees.  

· The Court reaffirmed its prior statements that if an employer makes a good faith determination that misconduct occurred, there is no breach of the covenant of good faith and fair dealing even if the employee can subsequently prove that the employer was mistaken. 

