





attempted to minimize the extent and the seriousness of the
prosecutorial misconduct and even assert that Kott received
a fair trial - despite the government’s failure to disclose
thousands of pages that reveal, in part, prior inconsistent
statements by the government’s star witnesses, Bill Allen
and Rick Smith, regarding payments Kott allegedly
received. The undisclosed pages also reveal an ongoing
investigation of Allen for sexual exploitation of minors and
his attempts to suborn perjurious testimony from one of the
minors, and information regarding Smith’s questionable
mental health around the time of the Kott trial.

The government’s stance on appeal leads me to
conclude that it has still failed to fully grasp the
egregiousness of its misconduct, as well as the importance
of its constitutionally imposed discovery obligations.
Because a new trial, in my view is insufficient to remedy
the violation of Kott’s constitutional right to a fair trial and
to deter future illegal conduct, I would exercise our
supervisory authority to dismiss the indictment with
prejudice.

United States v. Kott, 2011 WL 1058180 at * 4,

The aborted prosecution of Senator Ted Stevens further illustrates my position.
Senator Stevens conviction was set aside only because his defense team, with
virtually unlimited resources, was able to expose the prosecutors’ failure to reveal
exculpatory evidence, evidence that should have been disclosed at the outset of the
prosecution without defense request. Alaska-based prosecutors were involved in this
case. As far as [ am aware, the internal investigation announced by the Department
of Justice following the August 2009 decision to dismiss the Stevens case has still not
been completed.



My clients, and most persons charged with crimes, do not have the resources that
Senator Stevens had. Ithink that the interests of justice and fairness are promoted by
the proposed amendments to Alaska Rule of Professional Conduct 3.8.

For all these reasons, I urge its adoption.
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Rich Curtner

Federal Defender




From: Eric Derleth [mailto:eric@trialguy.com]
Sent: Thursday, October 27, 2011 1:42 PM
To: Liz Kell

Subject: Rule 3.8

To the Board of Governors:

As a private attorney on the Kenai Peninsula, whose caseload is about 50% criminal, | fully
support the new Rule 3.8, for the reasons expressed well by Bob Bundy and Sid Billingslea in
their prior correspondence to this Board regarding the Rule. The DA’s office has a near-habit of
disclosure violations in big cases in Kenai Superior Court, not the least of which was a recent
murder case that was has to be re-tried after Judge Anna Moran granted a new trial on an
egregious discovery violation.

Thank you for your work on this issue,
Eric Derleth
AKBA #9609042



LAW OFFICE OF TIM DOOLEY
921 West Sixth Avenue, Suite 200
Anchorage, Alaska 99501
Fax: (907) 258-0801 Phone: (907) 279-7327
e-mail: timdoolev@ak.net
barbdoolev@ak.net

October 27, 2011

Board of Governors

Alaska Bar Association
Anchorage, Alaska 99501

BY E-mail to info@alaskabar.org

Subject: I support the proposed amendment to ARPC Rule 3.8

I have been engaged in defending people accused by the government since 1991. 1
have been disappointed to see tactics and policies pursued by prosecutors in some cases that
were a corruption of what the process should be. I agree with the points made by Mr. Bundy

in his memo on this issue.

If government lawyers actually object to this amendment or wish to delay its
passage, I think zhat is evidence that the public really needs this amendment.

Thank you.

im Dooley
Alaska Bar No. 83101




== Law Offices of Darrel J. Gardner

1029 West 3¢ Avenue, Suite 110 (907) 278-1940
Anchorage, AK 99501 Fax (907) 279-0170
mail@darrelgardner.com Cell (907) 242-2869

www.darrelgardner.com

Board of Governors
Alaska Bar Association

550 W. 7th Ave., Suite 1900
Anchorage, AK 99501

October 27, 2011
Re: Proposed Amendments to Rule 3.8

I write to express my support for the proposed changes to Alaska Professional Conduct Rule 3.8.
By way of introduction, I obtained my J.D. from Hastings College of the Law and was admitted
to the Alaska Bar in 1983. I practiced primarily in the civil arena until the early 1990s, when I
joined the criminal defense section of the Alaska Office of Public Advocacy. During my last six
and a half years at OPA, I was the state’s only full-time travelling felony defense attorney,
handling mostly Unclassified and Class A felony cases throughout Alaska, from Nome to
Ketchikan. I left state employment in 2003 to open my own office as a private criminal defense
attorney. I am a founding member of the Alaska Association of Criminal Defense Lawyers; I am
currently a member of AKACDL’s Board of Directors as well as the organization’s Secretary
and Treasurer. I am a member of the National Association of Criminal Defense Lawyers.
Recently I was also one of two private attorneys serving on the Anchorage Superior Court
Criminal Case Flow Management Review Panel headed by Presiding Judge Phillip Volland. T am
currently a member of the Alaska Bar Association’s CLE Committee and I was recently
appointed to the Bar’s Attorney Discipline Hearing Committee. I am also an active member of
the Federal Criminal Justice Act Panel, and I am the current VP/President-Elect of the Federal
Bar Association, Alaska Chapter.

The purpose of the amendments to Rule 3.8 are to ensure every prosecutor understands that he or
she must disclose exculpatory information, even when learned post conviction, upon penalty of
professional discipline. This is a laudable rule expansion that simply adds further definition to
the specific obligations that arise with the special role that prosecutors play in our system of
criminal justice. As the current comments to Rule 3.8 state: “A prosecutor has the responsibility
of a minister of justice and not simply that of an advocate” (emphasis added). Although in my
many years of experience the vast majority of prosecutors recognize and implement their
responsibilities under Rule 3.8, there have been a few blatant violations. I believe that the
proposed rule changes would squarely address those situations in the future. The proposed
changes are reasonable and appropriate.

Sincerely,

Darrel J. Gardner

Member, Alaska Bar Assoction (1983)
Nanonal Association of Crmunal Defense Lawyers
Board of Directors, Alaska Association of Crmuinal Defense Lawyers



————— Original Message-----

From: Mary Geddes [mailto:Mary Geddese@fd.orgl
Sent: Thursday, October 27, 2011 1:31 PM

To: Liz Kell

Subject: proposed amendment to ARPC 3.8

Please direct the following to the Board of Governors, pertaining to
the proposed amendment of ARPC 3.8.

Please indicate my support for the proposal for the reasons indicated
in Bob Bundy's submission on this matter.

Thank you for your consideration, Mary Geddes



OCT-25-2011 11:39 From:USA SECRETARY 2714281 To:9872722932 P. 172

U.S. Department of Justice

United States Attorney
District of Alaska

Federal Bullding & U.5. Courthuuse
222 West 7th Avenue, #9. Roam 25} Commercial: (907) 271-5071
Anchorage, Alaska 99513-7567 Fax Number: (907) 27]-3224

QOctober 25, 2011

Board of Govcrnors
Alaska Bar Association
¢/0 Executive Dir¢ctor
P.O. Box 100279
Anchorage, AK 99510

Re: Request for Comments on Proposed Amcndments to Alaska Rule of
Professional Conduct 3.8

Dear Board of Governors:

This is to follow up on my previous letter commenting on the proposed
amendments to Rule 3.8, 1 received notice by memorandum dated October 13, 2011 that
this issue is to be taken up again at the Board of Governors mecting set for this week.

As | noted in my previous memorandum dated January 15, 2010, the United States
Department of Justice is committed to the principle of taking action (o inform the
appropriate authority of aller-acquired or other information that casts doubt on (he
correctness of a conviction, Indeed, the United States Attorneys Manual and the rules as
they presently exist already imposc a duty Lo turn over such cvidence. That being said,
however, | believe that the proposed rule changes have number of practical and other
problems.

First, the proposed rulc would require the prosecution to take action when he or she
knows of “new, credible and material™ evidence, apparently, even if the prosccutor had no
connection to the underlying casc. "Lhe rule gives no explanation as to how a prosecutor,
unfamiliar with the old case, could determine if evidence is new, is credible or is material.
Obviously, prosecutors hear all sorts of jailhouse chatter, gossip and claims about old



OCT-25-2011 11:338 From:USA SECRETARY 2714281 Te: 9872722932 P.272

cases when debricfing criminal witnesses. Does the proposed rule proposc to impose a
duty to investigate all of that gossip to determine if there is any basis for it? If that is the
intent, who is supposed to investigate such gossip? The United States Attorney’s Office
does not have investigators. Is the rulc meant to impose a duty on tederal law
enforcement agencics to continuously investigate conviclious that have already been
obtained? If 80 on what basis?

The proposed rule appears to transfer dutics of defense counsel to that of the
prosceution. Generally it is defense counsel who investigate claims of innocense and
defenses of their clients, ‘The rule appears Lo attempt to transfer that duty to prosecutors
to determine the possible validity of any post conviction statements, gossip, claims or
other potential cvidence,

The proposed rule requires prosecutors to take action to “remedy” the conviction.
Again, the rule does nol explain what this means. Generally, it is the courts (hat provide
remedies, lsn’t this obligation equally as important to imposc on defense counsel?

As 1 previously pointed out the proposed rule amendments appear 1o conflict with
numcrous other rules, comments, procedures and existing laws, In addition, T am
unaware of any instances, at least in federal court in Alaska over the past 23 years, that
suggest a need [ot this rule to remedy.

I would be happy to discuss these issues al any time, Thank you for this
opportunity to comment.

United States Altorney
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From: Phil Shanahan [mailto:phil_shanahan@yahoo.com]
Sent: Thursday, October 27, 2011 12:09 PM

To: Liz Kell

Subject: Letter in Support of Proposed Amendment to ARPC 3.8

I understand that the Board of Governors is conducting a meeting tomorrow concerning the
proposed amendment to ARPC 3.8. Unfortunately, I will not be able to attend the meeting, but |
would appreciate it if the Board of Governors is made aware of my support of that amendment. If
you could forward this email to the appropriate place, or let me know how to do so, I'd greatly
appreciate it.

As we all know, prosecutor's have always had special responsiblities to be more than an advocate
for their side of any given case. The role of a prosecutor is, and has always been, to be sure that
justice is done. The proposed amendment to Rule 3.8 simply specifies a circumstance under
which a prosecutor must act to ensure that they are acting in the interest of justice. Quite frankly,
it is difficult to imagine how anyone could be opposed to the requirements laid out in the
proposed changes. Here in Alaska, several cases have been in the news repeatedly, based upon
evidence being withheld in some high-profile criminal cases. Convictions have been over-turned
in several cases due to discovery violations. This does not mean that all prosecutors shirk their
discovery duties, but it does tell us that it happens more than it ever should. The proposed
amendments to Rule 3.8 are not overbroad, nor are they burdensome. In fact, they really over
cover the most obvious situations wherein justice requires action -- situations where wrongful
convictions are involved. It seems that every month we read another story from somewhere
across the country where a person who was convicted was later exonerated due to the efforts of
groups like the Innocence Project. That should convince us all that our system is not infallible.
Thus, it is hard to imagine why we would be opposed to requiring a prosecutor to disclose
information that could free an innocent person. The ethical rules should require it to ensure that
we do not allow other members of our Bar Association to be complicit in keeping a wrongful
conviction in place.

Thank you for considering my comments.

Phil Shanahan

Attorney at Law

Law Office of Philip Shanahan, P.C.
711 H Street, Suite 310

Anchorage, AK 99501

(907) 334-3339

Fax (907) 334-1039
www.shanahandefense.com

THIS TRANSMISSION IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
ENTITY TO WHICH IT IS ADDRESSED AND MAY CONTAIN INFORMATION THAT IS
PRIVILEGED AND CONFIDENTIAL. IF THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISCLOSURE,
DISTRIBUTION OR COPYING OF THIS INFORMATION IS STRICTLY PROHIBITED. IF
YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE NOTIFY US
IMMEDIATELY BY RETURN E-MAIL AND DELETE THIS MESSAGE AND DESTROY
ANY PRINTED COPIES.



From: Wally Tetbow [mailniwallace@uibersonlaw.net]
Sent: Thursday, Oclober 27, 2011 11:93 AM

To: Liz el

Subject: Proposed Amendment to ARPC 1.8

Fiease pass this emall along 1o the Board of Govemors.

Dear Board Members,

My name s Wally Tetlow. | have besn practicing orming! defense in Alaska since 1583, lpracliced as
Public Defender for & decade and have been it private praciics since 2004, Ny sighlesn years of

experiance gating comingl cases in Alaska compsls me to wille in support of the proposed
amendments o dlaska Rules of Professionsl Conduct 2.8{g) and h
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i have reviewed Robert Bundy's July & 2011 Memorandum regerding the proposad changss to the rule.
Rather than repest he points conlained therein, | hope & will suffice o stale my agresment with the
;%eiemmarédim. White we would ail ke to hope that prossculors abide by their ethical duly to discioss

xculpatory svidence, we know fom experience that doss not afways happen. One need not look any
?w?;?%sf than the federal proseculons” withholding of exculpatory svidence in the prosecution of Ted
Stevens and the Siste prosscutor’s withholding of sxculpatory evidencs in Sigle v Esker to realize that
even extremely experienced proseculors sometimes neglect thelr ethical duties in the often adversarial
enterprise of progeculing criminal cases.

The proposed amandments do nothing more than assurs that prosscutors will do what they ars supposed
gc do: seek justice. To quote Mr. Bundy: “F that involves re-examining questionable convictions, then that
i an appropriate, of sven necsssary, uee of & prosscuior's time”

Thank you for your consideration.

Wally Tetiow
Witkerson Hozubin
310 K Sirest, 405
Anchorage, 4K 98501

a0y 2788297

BIN

The information contained hersin is intended for the named recipient only and may be privileged or confidential.
the reader of this message iz not the named reciplent, hafshe s hereby notified that hefshe iz probibited from
distributing, disseminating, or photocopying the information contained in this misssage with out the express
consent of the named reciplent or e named sendes.



From: Cashion, John P (DOA) [mailto:john.cashion@alaska.gov]
Sent: Thursday, October 27, 2011 2:10 PM

To: Liz Kell

Subject: Proposed Amendment to ARPC 3.8

i would appreciate if this message could be forwarded to the members of the Board of
Governors.

Dear Board Members:

My name is John Cashion and { am the supervising attorney of the trial unit at the Anchorage
office of the Alaska Public Defender Agency. | am writing to voice my support for the proposed
amendment to ARPC 3.8 currently under consideration. 1 have reviewed Robert Bundy’s well
thought out memorandum regarding the proposed amendment and | am in agreement with Mr.
Bundy’s assessment.

Thanks for your time and consideration.

John Cashion

Assistant Public Defender
Alaska Public Defender Agency
900 West 5" Avenue, Suite 200
Anchorage, AK 99501





