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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
STATE OF FLORIDA, by and through
Bill McCollum, et al.;
Plaintiffs,
V. Case No.: 3:10-cv-91-RV/EMT

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES, et al.,

Defendants.
/

ORDER AND MEMORANDUM OPINION

Now pending is the defendants’ motion to dismiss (doc. 55). This motion
seeks dismissal of Counts One, Two, Three, and Six of the plaintiffs’ amended
complaint for lack of subject matter jurisdiction (pursuant to Rule 12(b)(1), Fed. R.
Civ. P.), and dismissal of all counts in the amended complaint for failure to state a
claim upon which relief can be granted (pursuant to Rule 12(b)(6), Fed. R. Civ. P.).
The plaintiffs have filed a response in opposition, and the defendants have filed a
reply to that response. A hearing was held in this matter on September 14, 2010.
. INTRODUCTION

This litigation --- one of many filed throughout the country --- raises a facial
Constitutional challenge to the federal healthcare reform law, Patient Protection and
- Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010), amended by
Healfh Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124
Stat. 1029 (2010) (the “Act”). It has been filed by sixteen state Attorneys General

and four state Governors (the “state plaintiffs”);' two private citizens, Mary Brown

' The state plaintiffs represent: Alabama, Alaska, Arizona, Colorado, Florida,
Georgia, ldaho, Indiana, Louisiana, Michigan, Mississippi, Nebraska, Nevada, North
and South Dakota, Pennsylvania, South Carolina, Texas, Utah, and Washington.
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standards a precondition to continued state regulation in an otherwise pre-empted

field”); New York, supra, 505 U.S. at 161, 167 (the statute at issue in Hodel was

an example of “cooperative federalism” that did not commandeer the legislative
process because the states were not compelled to enforce the statute, expend any
state funds, or participate in the program “in any manner whatsoever”; they could
have elected not to participate and “the full regulatory burden will be borne by the
Federal Government”). Because the health benefit exchanges are voluntary and do
not compel states to regulate private conduct of their citizens, Count Five does not
state a claim upon which relief can be granted. The Act gives the states the choice
to establish the exchanges, and is therefore the type of cooperative federalism that
was authorized in Hodel, supra.’®

(3) Coercion and commandeering as to Medicaid {(Count 1V}

For this claim, the state plaintiffs object to the “fundamental changes in the
nature and scope of the Medicaid program” that the Act will bring about. See Am.
Comp. { 86. They have described these changes at length in their complaint, see
Am. Comp. 19 39-60, and they need not be repeated here in any great detail. It is
sufficient to say that the state plaintiffs maintain that the Act drastically expands
and alters the Medicaid program to such an extent they cannot afford the newly-
imposed costs as it will force them to “run [their] budgets off a cliff.” Tr. 72. The
Medicaid provisions in the Act allegedly run afoul of Congress’s Article | powers;

exceed the Commerce Clause; and violate the Ninth and Tenth Amendments.

'S The plaintiffs appear to suggest that our case is distinguishable from Hodel
because, unlike the statute under review in that case, the federal government here
has not accepted the “full regulatory burden” of the health benefit exchanges. For
this, the plaintiffs rely on six statutory provisions that they maintain “conscript and
coerce States into carrying out critical elements of the insurance exchange
program.” See Pl. Mem. at 51-54. As the defendants correctly point out, however,
see Reply Mem. at 6-7, upon close and careful review, each challenged provision is
voluntary and generally applicable only if the state elects to establish the exchange.
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The defendants do not appear to deny that the Act will significantly alter and
expand the Medicaid program as it currently exists (although they do point out that
the federal government will be absorbing 100% of the new costs for the first three
years'®). Rather, the defendants rest their argument on this simple and unassailable
fact: state participation in Medicaid under the Act is, as it always has been, entirely
voluntary. When the freedom to opt out of the program is considered in conjunction
with the fact that Congress has expressly reserved the right to alter and amend the
program, see 42 U.5.C. § 1304 (“The right to alter, amend, or repeal any provision
of this chapter is hereby reserved to the Congress.”), and, in fact, it has done so
numerous times over the years, see Def. Mem. at 10, the defendants contend that

the state plaintiffs have failed to state a claim. See Harris v. McRae, 448 U.S. 297,

301, 100 S. Ct. 2671, 65 L. Ed. 2d 784 (1980) (noting “[allthough participation in
the Medicaid program is entirely optional, once a State elects to participate, it must
comply with the requirements” that Congress sees fit to impose).

The state plaintiffs assert that they do not actually have the freedom to opt
out. They note that “"Medicaid is the single largest Federal grant-in-aid program to
the States, accounting for over 40 percent of all Federal grants to states.”” See Pl.
Mem. at 50 (quoting Bipartisan Comm’n on the Medicaid Act of 2005, H.R. 985,
109™ Cong. § 2(13) (2005)). They further note that in Florida, for example, 26% of
its budget is presently devoted to Medicaid outlays, and because the federal
government contributes an average of 55.45% of Medicaid costs, Florida's outlays
would have to be more than doubled (to the point of consuming more than 58% of
its state budget) to offer the same level of benefits that its Medicaid enrollees now

receive. In short, the plaintiffs contend that the Act imposes a Hobson’s Choice.

*® One could argue, however, that the “federal government” will not really be
absorbing the costs as the government has little money except through taxpayers,
who almost exclusively reside within the states.

Case No.: 3:10-cv-871-RV/EMT
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They must either: (1) accept the Act’s transformed Medicaid program with all its
new obligations and costs that the states cannot afford; or {2) exit the program
altogether and lose federal matching funds that are necessary and essential for
them to provide healthcare to their neediest citizens (along with other Medicaid-
linked federal funds). Either way, they contend that their Medicaid systems wvill
eventually collapse, leaving millions of their neediest residents without any health
insurance. Consequently, they claim that they are being forced into accepting the
changes to the Medicaid program --- even though >they cannot afford it and doing
so will work an enormous financial hardship --- because they “effectively have no
choice other than to participate.” See Am. Comp. § 84. Although this claim has
intuitive appeal, the status of existing law makes it a close call as to whether it
states a “plausible” claim upon which relief can be granted.

The underlying question presented is whether the Medicaid provisions satisfy
the Spending Clause. There are four “general restrictions” on Congress’s spending
power: (1) the exercise of spending power must be for the general welfare; (2) the
conditions must be stated clearly and unambiguously; {3} the conditions must bear
a relationship to the purpose of the program; and (4) the conditions imposed may,
of course, not require states “to engage in activities that would themselves be
unconstitutional.” See generally South Dakota v. Dole, 483 U.S. 203, 207-10, 107
S. Ct. 2793, 97 L. Ed. 2d 171 (1987). The plaintiffs do not appear to dispute that

the Act meets these restrictions. Rather, their claim is based principally on a single
sentence near the end of Dole, where the Supreme Court speculated that “in some
circumstances the financial inducement offered by Congress might be so coercive

as to pass the point at which ‘pressure turns into compuision.”” Id. at 211. For that
statement, the Court relied upon én earlier decision, Steward Machine Co. v. Davis,

301 U.S. 548, 57 S. Ct. 883, 81 L. Ed. 1279 (1937), which likewise speculated

that there may be a point at which Congressional pressure turns into impermissible

coercion. However, the Steward Machine Court made no attempt to define exactly
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where that line might be drawn and, in fact, suggested that no such line could be
drawn. Justice Cardozo cautioned that any spending measure (in that case, in the
form of a tax rebate) “conditioned upon conduct is in some measure a temptation.
But to hold that motive or temptation is equivalent to coercion is to plunge the law
in endless difficulties.” Id. at 589-90.

Accordingly, the coercion theory has been often discussed in case law and
scholarship, but never actually applied. While it appears that the Eleventh Circuit
has not yet been called upon to consider the issue, the courts of appeal that have
cénsidered the theory have been almost uniformly hostile to it. See, e.g., Doe v,

Nebraska, 345 F.3d 593, 599 (8™ Cir. 2003) (acknowledging what the Supreme

Court said in Dole, but going on to note that the “circuits are in accord” with the
view that no coercion is present if a state --- even when faced with the possible
“sacrifice” of a large amount of federal funding --- voluntarily exercises its own
choice in accepting the conditions attached to receipt of federal funds; noting that

III

a “politically painful” choice does not compulsion make); Kansas v. United States,

214 F.3d 1196, 1201-02 (10™ Cir. 2000) (“The cursory statements in Steward

Machine and Dole mark the extent of the Supreme Court’s discussion of the

coercion theory. The Court has never employed the theory to invalidate a funding
condition, and federal courts have been similarly reluctant to use it”; the theory is
“unclear, suspect, and has little precedent to support its application.”); Nevada v.
Skinner, 884 F.2d 445, 448 (9™ Cir. 1989) (“The coercion theory has been much
discussed but infrequently applied in federal case law, and never in favor of the
challenging party. . . . The difficulty if not the impropriety of making judicial
judgments regarding a state’s financial capabilities renders the coercion theory
highly suspect as a method for resolving disputes between federal and state

governments.”); Oklahoma v. Schweiker, 655 F.2d 401, 413-14 (D.C. Cir. 1981)

(pre-Dole) (coercion argument rejected because courts “are not suited to evaluating

whether states are faced here with an offer they cannot refuse or merely a hard
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choice. Even a rough assessment of the degree of temptation would require

extensive and complex factual inquiries on a state-by-state basis. We therefore
follow the lead of other courts that have explicitly declined to enter this thicket
when similar funding conditions have been at issue.”); State of New Hampshire

Dep’t of Employment Sec. v. Marshall, 616 F.2d 240, 246 (1 Cir. 1980) (pre-

Dole) (“Petitioners argue, however, that this option of the state to refuse to
participate in the program is illusory, since the severe financial consequences that
would follow such refusal negate any real choice . . . . We do not agree that the
carrot has become a club because rewards for conforming have increased. It is not
the size of the stakes that controls, but the rules of the game.”).

Perhaps the case most analogous to this one is California v. United States,

104 F.3d 1086 (9™ Cir. 1997), where California challenged the Medicaid program,
in pertinent part, because it conditioned the receipt of federal matching funds on
the provision of emergency medical services to illegal aliens. Because illegal aliens
comprised 5% of its population, the state was having to spend $400 million each
year on providing health care to the aliens. California objected to having to spend
that money and argued, like plaintiffs here, that it was being coerced into doing so
because, while its initial decision to participate in Medicaid was voluntary, “it now
has no choice but to remain in the program in order to prevent a collapse of its
medical system.” In rejecting this argument, the Ninth Circuit questioned the
“viability " -of the coercion theory, as well as the possibility that any “sovereign
state which is always free to increase its tax revenues [could] ever be coerced by
the withholding of federal funds.” The Court of Appeals concluded --- as have all
courts to have considered the issue --- that the state was merely presented with a
“hard political choice.” See generally id. at 1089-92; accord Padavan v. United
States, 82 F.3d 23, 28-29 (2d Cir. 1996) (holding same and noting that “Medicaid

is a voluntary program in which states are free to choose whether to particulate. If

New York chose not to participate, there would be no federal regulation requiring
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the state to provide medical services to illegal aliens”).
The Fourth Circuit appears to be the one circuit where the coercion theory
has been considered and “is not viewed with such suspicion.” West Virginia v. U.S.

Dep’t of Health & Human Servs., 289 F.3d 281, 290 (4™ Cir. 2002) (referencing a

prior decision of that court, Commonwealth of Virginia Dep’t of Education v. Riley,

106 F.3d 559 (4™ Cir. 1997), where six of the thirteen judges on the en banc panel
stated in dicta that coercion theory may be viable). Notwithstanding that the theory
may be available in the Fourth Circuit, West Virginia acknowledged that because of
“strong doubts about the viability of the coercion theory”; in light of the fact that it
is “somewhat amorphous and cannot easily be reduced to a neat set of black-letter
rules of application”; and given the “difficulties associated with [its] application,”
there is “no decision from any court finding a conditional grant to be impermissibly
coercive.” Therefore, “most courts faced with the question have effectively
abandoned any real effort to apply the coercion theory” after finding, in essence,
that it “raises political questions that cannot be resolved by the courts.” See id. at
288-90. All this to say, if the coercion theory stands at all, it stands on extremely

“wobbly legs.” See Skinner, supra, 884 F.2d at 454.

In light of the foregoing, the current status of the law provides very little
support for the plaintiffs’ coercion theory argument. Indeed, when the “pressure
turns into compulsion” theory is traced back, its entire underpinning is shaky. In

Steward Machine Co., supra, the Supreme Court held that there was no coercion

because “[n]othing in the case suggests the exertion of a power akin to undue

influence, if we assume that such a concept can ever be applied with the fitness to

the relations between state and nation.” 301 U.S. at 590 (emphasis added). Thus,

in addition to being left undefined, the theory appears to stem from a “what if”
assumption. Nevertheless, while the law does not provide much support for the
plaintiffs’ argument, it does not preclude it either (at least not in this circuit).

Further, | cannot ignore that, based on the allegations in the complaint, the
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plaintiffs are in an extremely difficult situation. They either accept the sweeping
changes to Medicaid {which they contend will explode their state budgets), or they
withdraw from the system entirely {which they allege could leave millions of their
poorest and neediest citizens without any medical coverage). The plaintiffs have
argued that this is tantamount to no choice at all, which can perhaps be inferred
from the fact that Congress does not really anticipate that the states will (or could)
drop out of the Medicaid program. To be sure, since the Act seeks to reduce costs,
reduce uncompensated care, and reduce the number of uninsured, it would make
little sense for Congress to expect that objecting states would opt out of Medicaid
and leave millions of the country’s poorest citizens without medical coverage, and
thus make each of those stated problems significantly worse.

In addition, if the state plaintiffs make the decision to opt out of Medicaid,
federal funds taken from their citizens via taxation that used to flow back into the
states from Washington, D.C., would instead be diverted to the states that have
agreed to continue participating in the program.’’

If the Supreme Court meant what it said in Dole and Steward Machine Co.

{and | must presume that it did), there is a line somewhere between mere pressure
and impermissible coercion. The reluctance of some circuits to deal with this issue
because of the potential legal and factual complexities is not entitled to a great deal

of weight, because courts deal every day with the difficult complexities of applying

7 See, e.q., Lynn A. Baker, The Spending Power and the Federalist Revival,
4 Chap. L. Rev. 195, 213-14 (2001) (“[S]hould a state decline proffered federal
funds because it finds a condition intolerable, it receives no rebate of any tax
dollars that its residents have paid into the federal fisc. In these cases, the state
(through its residents) contributes a proportional share of federal revenue only to
receive less than a proportional share of federal spending. Thus, when the federal
government offers the states money, it can be understood as simply offering to
return the states’ money to them, often with unattractive conditions attached.”).
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Constitutional principles set forth and defined by the Supreme Court. Because the
Eleventh Circuit {unlike the other circuits) has apparently not directly addressed and
foreclosed this argument, and because, in any event, “the location of the point at
which pressure turns into compulsion, and ceases to be inducement, would be a

quéstion of degree, at times, perhaps, of fact,” Steward Machine Co., supra, 301

U.S. at 590 {emphasis added), the plaintiffs have stated a “plausible” claim in this
circuit.

(4) Violation of constitutional prohibition of unapportioned capitation or direct

tax_{Count Ill)

For this count, the plaintiffs object to the individual mandate penalty. They

make an “alternative” claim that, if the penalty is a tax {which they do not believe
it is, and some Constitutional authorities have concluded it could not be'®), it is an
unconstitutional capitation or direct tax, prohibited by Article |, Section 9, Clause 4
of the Constitution.’® Although the argument is not only plausible, but appears to
have actual merit, as some commentators have noted, see, e.g., Steven J. Willis

and Nakku Chung, Constitutional Decapitation and Healthcare, Tax Notes (2010), |

need not be concerned with the issue. As previously explained, it is quite clear that

Congress did not intend the individual mandate penalty to be a tax; it is a penalty.

'® See, e.g., Randy Barnett, Commandeering the People: Why the Individual
" Health Insurance Mandate is Unconstitutional, N.Y.U. J.L. & Liberty (forthcoming),
at 27 {stating that the argument for the penalty being justified under Congress’s
broad taxing authority is based on a “radical” theory that, if accepted, would
authorize Congress “to penalize or mandate any activity by anyone in the country,
provided it limited the sanction to a fine enforced by the Internal Revenue Service,”
which would “effectively grant Congress a general police power”).

{4

'® This is the same Constitutional provision under which the Supreme Court
held that the first attempt to impose a federal income tax was unconstitutional to
the extent it was not apportioned. See generally Pollock v. Farmers’ Loan & Trust
Co., 157 U.S. 429, 15 S. Ct. 673, 39 L. Ed. 759 (1895b). Subsequently, passage
of the Sixteenth Amendment in 1913 authorized the imposition of an income tax
without the need for apportionment among the states.
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