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FEATURE COMMENT: SBA’s Proposed
Changes To The 8(a) Business
Development Program
On October 28, the Small Business Administration published proposed changes to its regulations
governing the 8(a) Business Development (8(a))
program and the Small Disadvantaged Business
(SDB) program as well as to its size regulations.
Comments on the proposed rule are due by December 28. 74 Fed. Reg. 55694 (Oct. 28, 2009).
The proposed rule offers several dozen specific
changes to SBA’s regulations. Some of these proposed changes are technical, such as a long-overdue
update to the 8(a) regulations (13 CFR pt. 124) to
use the term “NAICS Code” in place of the outdated
“SIC Code.” Other proposed changes will have a
much more material effect on 8(a) and small business contractors and their partners. This Feature
Comment focuses on several of the more significant
proposed changes to the small business regulations, particularly those related to affiliation and
joint ventures. It also focuses on several proposed
changes to the 8(a) regulations, including those
related to SBA’s 8(a) mentor-protégé program, 8(a)
program eligibility requirements, and certain rules
that govern participation by Indian tribes, Alaska
Native Corporations (ANCs), and Native Hawaiian
Organizations (NHOs)in the 8(a) program.
Background—Over the last several years,
there has been considerable scrutiny of the 8(a)
program, including the use of mentor-protégé relationships, joint ventures involving 8(a) concerns,
and special provisions of the program available
to Indian tribes, ANCs and NHOs (collectively,
“Native organizations”). For several years, SBA’s
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public regulatory agenda identified the broader
issues covered by this rulemaking. Under the Office of Management and Budget docketing system,
proposed draft rules were provided to OMB as early
as mid-2008.
SBA has also taken less formal steps to address
many concerns raised about the 8(a) program. Many
proposed changes to the regulations simply “clarify”
or conform the regulations to what is now SBA’s
standard practice. Therefore, prudent contractors
and practitioners should consider many of these
proposed changes to be in effect now, even though
the proposed rule is not “final.”
Proposed Changes to the Size Regulations—There are six proposed changes to the size
regulations. Two address mentor-protégé relationships, another addresses requirements for joint
ventures, a fourth clarifies the application of the
“nonmanufacturer” rule, the fifth clarifies how
procurements should be classified (as contracts
for either services or supplies), and a final change
clarifies who may request a formal size determination. This Feature Comment focuses principally on
the first three changes, all of which deal with the
“affiliation” regulations found at 13 CFR § 121.103.
More specifically, these changes relate to the size
treatment of joint ventures, including those formed
under SBA’s 8(a) mentor-protégé program.
Mentor-Protégé Affiliation Exception: SBA’s current regulations provide an affiliation exception
for firms engaged in an approved mentor-protégé
relationship. 13 CFR § 121.103(b)(6). Under SBA’s
mentor-protégé program, large businesses and certain other 8(a) businesses may serve as mentors for
certain 8(a) concerns, and provide technical, financial
and managerial assistance to the protégé. 13 CFR
§ 124.520. As an inducement to mentors, SBA permits them to form joint ventures with their protégés
without creating an affiliation between the companies, provided certain conditions are met. Other federal agencies maintain similar mentor-protégé programs, many of which are open to a variety of small
businesses and which call for the mentor to provide
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a similar array of support to its protégé. However, only
SBA’s program permits mentors and protégés to form
a joint venture without giving rise to an affiliation. 13
CFR § 121.103(h)(3)(iii).
Through this rulemaking, SBA states that it is
clarifying that the affiliation exception is only available for those mentor-protégé programs whose statutory authority provides for an exception for affiliation,
such as the Department of Defense’s mentor-protégé
program. Therefore, small businesses could be considered as affiliated with their large business mentors
based on the assistance provided by the mentor, even
if their relationship has been approved by another
federal agency.
SBA states that other agencies may seek a
waiver from SBA pursuant to 13 CFR § 121.903, to
bring their mentor-protégé programs within the affiliation exception. SBA goes on to say it “does not
expect approving exceptions … except in limited
circumstances.” 74 Fed. Reg. 55694. SBA also asserts
that it is the exclusive authority on issues of size and
affiliation. Small businesses that have engaged in
mentor-protégé relationships other than those offered
by DOD and SBA would be wise to confirm that the
statutory authority for the agency’s program contains
the requisite exception from affiliation. Otherwise,
those firms are at considerable present risk of a size
protest and an adverse size determination, particularly given SBA’s claim of authority and assertion
that this proposed rule merely clarifies current law.
Joint Ventures and Affiliations: Generally, parties
that engage in a joint venture are deemed to be “affiliates,” and their receipts or number of employees
must be aggregated for purposes of determining small
business status for federal procurements. There are
limited exceptions to this requirement, including (a) a
joint venture made up of two “small” parties, if other
requirements are met; and (b) joint ventures between
an 8(a) concern and its SBA-approved mentor. SBA
proposes significant changes to the affiliation exception for joint ventures. First, SBA clarifies that an
eligible joint venture may be awarded up to three
contracts in a two-year period (as opposed to merely
submitting three proposals), without giving rise to affiliation. SBA requests comments on whether another
number, such as five, would be more appropriate.
Second, SBA explicitly acknowledges that the parties to an eligible joint venture may form subsequent
joint ventures, each subject to the three-contract rule,
but notes that such repetitive joint ventures may at
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some point give rise to an affiliation. 74 Fed. Reg.
55695. There has been considerable confusion and uncertainty as to whether such repetitive joint ventures
are permissible. Through its proposed regulations,
SBA has responded with an unequivocal “maybe.”
Third, SBA seeks to clarify the time at which
the three-in-two rule applies. As with other aspects
of SBA’s size regulations, the determinative point
will be the time of the joint venture’s submission
of its initial offer including price. See, e.g., 13 CFR
§ 121.404. SBA also clarifies that the three-in-two
rule applies to joint ventures between 8(a) concerns
and their SBA-approved mentors.
Fourth, SBA clarifies that joint ventures may, but
need not be, set up as separate legal entities (such
as LLCs). 74 Fed. Reg. 55696. SBA states that joint
ventures that are set up as separate legal entities
must have their own employees (i.e., be “populated”);
whereas a joint venture established by a mere written
agreement between two concerns may be unpopulated, with each party to the joint venture permitted
to perform work for the joint venture.
Fifth, SBA proposes that each joint venture must
be governed by a specific written agreement, whether
it is a separate legal entity or not. SBA reaffirms that
under current regulations, for joint ventures pursuing
8(a) contracts, SBA must approve all joint-venture
agreements. (See below for specific issues related to
joint ventures under SBA mentor-protégé relationships.)
Special Rules for Joint Ventures between Mentors
and Protégés: SBA also seeks to close a significant
loophole involving joint ventures between 8(a)s
and their SBA-approved mentors. Specifically, current
regulations require such a joint venture pursuing
an 8(a) contract to have a joint-venture agreement
in place that contains the elements set forth in
13 CFR § 124.513. However, the current regulations also provide that such mentor-protégé joint
ventures are also eligible to pursue contracts set
aside for small businesses. 13 CFR § 124(h)(c)(iii).
The regulations do not explicitly require the joint
venture for small business procurements to adhere
to the terms of § 124.513 or to have SBA approve
any joint-venture agreement. While SBA’s proposed
rule continues to decline to require SBA approval of
such joint ventures for small business procurement,
SBA states that its position is and has been that any
joint venture between a mentor and protégé must
follow the requirements of § 124.513. SBA proposes
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to change its regulations to make this requirement
explicit.
SBA states that it is also considering narrowing
the exception to affiliation for mentors and protégés
to preclude them from forming a joint venture on
small business procurements. Under this approach,
the affiliation exception would only apply for 8(a)
procurements. SBA specifically requests comments
on whether the final rule should reflect such a change.
Author’s Note: This loophole has been exploited in
recent years with increasing frequency. In one case,
a mentor and its individually owned 8(a) protégé
formed at least nine separate joint ventures (availing
themselves of the “three-in-two” rule), and proclaim
to have received more than $1 billion in set-aside contracts. Some practitioners have argued that the mentor and protégé are not required to abide by the terms
of 13 CFR § 124.513 for small business contracts and
are free to divide the work and profits under such a
joint venture freely. This represents a hyper-technical
reading of the current regulations that ignores key
aspects of the affiliation regulations, the 8(a) program
and the mentor-protégé program itself. Particularly
with respect to the affiliation questions, such relationships present the potential for size protests either
from competitors or from SBA.
Other Changes to the Size Regulations: The remaining three proposed changes to the size regulations address relatively narrow issues and generally
clarify SBA’s positions and interpretations of the
existing regulations. First, SBA proposes a change
to clarify that a contract for supplies cannot be classified under a NAICS code for a retail trade. Second,
the proposed changes clarify certain aspects of the
nonmanufacturer rule, including that the rule only
applies to procurements assigned a manufacturing
NAICS code. Third, the proposed changes explicitly
allow the SBA inspector general to request a formal
size determination of a business.
Proposed Changes to the 8(a) Regulations—
There are several dozen proposed material changes to
SBA’s 8(a) program regulations. Space does not permit
treatment of all of them here, but many of the proposed
changes fit within three broad issues. First, there has
been significant comment and criticism that SBA’s
approach to determining the “economic disadvantage”
of 8(a) owners is too restrictive. SBA proposes changes
that in most cases ease restrictions on an individual’s
ability to demonstrate economic disadvantage. Second,
there has been considerable oversight and exploration
© 2009 Thomson Reuters

¶ 390

of perceived abuses and shortcomings in the administration of the 8(a) program as it applies to ANCs, tribes
and NHOs. SBA has proposed several changes specific
to such Native organizations’ participation in the 8(a)
program. Third, and consistent with the changes SBA
has proposed to the size regulations, the proposed rule
would tighten SBA’s 8(a) joint venture and mentorprotégé program requirements.
Economic Disadvantage: To be eligible for the
8(a) program, an applicant concern must be owned
by one or more “economically disadvantaged” individuals. (But see the discussion of businesses owned
by organizations such as tribes and ANCs, below).
The current regulations generally state that an
individual with a net worth exceeding $250,000 (excluding the equity in the applicant concern and the
equity in the individual’s primary residence) is not
economically disadvantaged. 13 CFR § 124.104(c)(2).
Once in the program, the individual owner’s net
worth must stay below $750,000, subject to the same
exclusions. Id. Critics have complained that these
thresholds are artificially low, and that the failure
to exclude from net worth items such as retirementaccount valuations creates disincentives to responsible financial behavior by owners of applicants and
8(a) participants.
SBA has proposed a number of amendments to
§ 124.104, “Who is Economically Disadvantaged?”
Many of these changes incorporate into the regulations interpretations and policies that SBA already
follows, including some set forth in its Standard Operating Procedures.
First, SBA is clarifying that it does not take community property laws into account (at least not directly) when determining economic disadvantage. Among
other things, SBA states that this will result in equal
treatment of applicants from community property and
non-community property states. Despite this clarification, it is worth noting that SBA may still consider a
spouse’s assets in the application process. For example, the rulemaking notes that SBA may examine the
spouse’s “financial situation” in determining the applicant’s access to capital, one factor in determining economic disadvantage. In addition, existing regulations
provide that assets transferred intra-family can be
attributed to the individual applicant as well. 13 CFR
§ 124.104(c)(1).
Second, SBA’s proposed rule would allow an
individual to exempt funds held in an Individual
Retirement Account and other “official” retirement
3
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accounts from the calculation of net worth, provided
those funds cannot be withdrawn prior to retirement
age without a significant penalty. SBA expressly seeks
comments on how best to craft this regulation to exempt “legitimate retirement accounts without affording others a mechanism to circumvent the economic
disadvantage criterion.” 74 Fed. Reg. 55698.
Third, the proposed rule would exempt income
from an S corporation from the calculation of both net
worth and income (another potential determinant of
eligibility). The exemption would only be to the extent
such income is reinvested in the firm or used to pay
taxes arising from the operations of the S corporation.
Such reinvestment or payment of taxes would have to
be accomplished within 12 months of the distribution
of income.
Fourth, SBA proposes a new requirement that
would provide that SBA presumes an individual is
not economically disadvantaged if his or her “adjusted gross income averaged over the past two years
exceeds $200,000.” 74 Fed. Reg. 55699. The amount
would rise to $250,000 once a concern is admitted to
the 8(a) program. This requirement is a variation on
SBA’s current practice of determining that an individual is not economically disadvantaged if his or her
adjusted gross income exceeds that for the top two
percent of all wage earners in the U.S., as established
by the Internal Revenue Service.
Fifth, SBA proposes to establish an objective standard by which individuals can qualify as economically
disadvantaged based on their total assets (as opposed
to net worth). SBA would create a threshold of $3
million for total assets at the time of 8(a) application,
and $4 million for purposes of continued 8(a) program
eligibility.
Finally, though not solely an issue of economic
disadvantage, SBA proposes to provide more flexibility in determining whether to admit companies
owned by individuals who have immediate family
members who are owners of current or former 8(a)
participants. Specifically, SBA’s proposed rule would
relax a restriction that precludes a current 8(a) owner
from holding more than 20 percent equity ownership
interest in any other participant.
Proposed Changes to Regulations Governing 8(a)
Firms Owned by Indian Tribes: The Small Business
Act permits economically disadvantaged Indian tribes
to own participants in the 8(a) program. 15 USCA
§ 637(a)(4)(A)(i)(II). Such ownership may be direct by
the tribe, or indirect through a wholly owned business
4
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entity of an eligible tribe. Id. In addition, ANCs, both
village and regional, are included in the definition
of Indian tribe, and their subsidiaries are eligible to
participate in the 8(a) program. 15 USCA § 637(a)(13).
NHOs have been extended similar though not identical
treatment to that of tribes and ANCs. In recognition
that these Native organizations serve communities of
people, and often large ones, they have been granted
special benefits in the 8(a) program. Most notably,
while all 8(a) companies in good standing are eligible
to be awarded “sole-source” contracts up to a certain
value (see discussion below), by statute, ANC, tribally owned, and to an increasing extent NHO-owned,
companies are not subject to these caps. See e.g., P.L.
100-656, § 602. They are also permitted to own more
than one 8(a) participant at a time, subject to certain
limitations.
There has been considerable oversight and discussion of the benefits that Native organizations
enjoy in the 8(a) program. Most notably, a recent
Government Accountability Office report examining
ANCs and their 8(a) operations identified several areas of concern in the administration of the program.
Contract Management, Increased Use of Alaska Native Corporations’ Special 8(a) Provisions Calls for
Tailored Oversight (GAO-06-399). Although GAO did
not find any specific evidence of fraud in the ANC
contracting program, it identified several areas that
need improved program administration and oversight. Though hindered by a widely acknowledged
lack of staffing and resources, SBA has been working
to address GAO’s recommendations. In large measure,
this proposed rulemaking is a continuation of SBA’s
response to the issues identified by GAO.
The rulemaking identifies five proposed changes
as specific to tribally owned 8(a) concerns. However,
several other significant proposed changes stem in
large part from the broader discussion about ANC
participation in the 8(a) program, including, in
particular, proposed changes related to the mentorprotégé program. This section discusses the five
changes SBA has identified as being specific to tribally owned concerns.
First, SBA has invited comment on its current test
for determining the economic disadvantage of Indian
tribes, but has not set forth any specific proposed new
regulatory language on this issue. SBA’s current regulations list several factors to be considered in making
such a determination, but do not provide any meaningful thresholds against which data provided under these
© 2009 Thomson Reuters
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factors should be examined. 13 CFR § 124.109(b). SBA
has stated reservations about adopting a bright-line
test, but seeks comments, particularly from tribes, on
this issue.
Second, unlike individuals, who have one-time
eligibility for the 8(a) program, Native organizations
may own more than one 8(a) concern. However, there
are limits. Current regulations preclude a Native organization from owning an 8(a) in the same primary
industry as one of its sister companies that is or has
been an 8(a) participant in the previous two years. SBA
proposes to significantly tighten this requirement so
that a newly certified tribally owned 8(a) participant
cannot receive an 8(a) contract in a secondary NAICS
code that is the primary NAICS code of another participant (or former participant that has left the program
within two years of the date of application) owned by
the tribe for a period of two years from the date of admission to the program. SBA also considered allowing
such secondary work on a limited basis (e.g., no more
than 20 to 30 percent of its 8(a) work could be in a
NAICS code that was or is the primary NAICS code of
a former/other tribally owned participant). SBA seeks
comments on both approaches. 74 Fed. Reg. 55701–02.
In practice, SBA has followed a formalistic approach in determining what constitutes a concern’s
primary industry, and has required 8(a)s to maintain
as their “primary” NAICS code the code they were
assigned upon entering the program, even if the
majority of their work ultimately came in a different
industry. As discussed below, other parts of the proposed rule would create a process by which a concern’s
primary industry would be recalculated.
Third, SBA’s proposed rule provides that any
tribal member may manage a tribally owned 8(a) firm
and that the individuals need not qualify as economically disadvantaged themselves. SBA proposes this
change in response to tribes’ stated need to attract
the most qualified tribal members to assist in running tribal businesses and promoting economic and
community development through their tribally owned
concerns. 74 Fed. Reg. 55702.
Fourth, 8(a) applicants must generally have
been in active business for two years, or they must
demonstrate that they have the potential for success based on other factors. The proposed rule would
clarify the “potential for success” requirement for
tribally owned applicants. Specifically, it would deem
the requirement to be met if a tribe has made a “firm
written commitment to support the operations of the
© 2009 Thomson Reuters
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applicant concern and the tribe has the ability to do
so.” 74 Fed. Reg. 55702.
Finally, SBA offers its fifth tribal-specific amendment in response to criticism by GAO and the SBA
IG that SBA did not adequately track the extent to
which 8(a) program benefits reached individual ANC
shareholders or tribal members. SBA proposes to add a
requirement for submitting such benefits information
as part of the annual review process.
Changes to Mentor-Protégé and Joint-Venture
Requirements: The proposed rule would make three
significant changes to 8(a) joint-venture requirements
(in addition to those regarding affiliation). First, current regulation provides that an 8(a) participant in a
joint venture perform a “significant” but unspecified
percentage of 8(a) contracts. SBA proposes to amend
the regulations to provide that the 8(a) participant
to a joint venture must perform at least 40 percent
of the work done by the joint venture. For example,
an 8(a) joint venture in a services contract must
perform 50 percent of the value of the contract, so
the 8(a) party to the joint venture would then have
to perform at least 20 percent of the entire contract
under SBA’s proposed new rule. (40 percent of the
overall 50 percent.)
Second, SBA would amend the 8(a) joint-venture
requirements so that the 8(a) must receive profits
from the joint venture “commensurate” with the work
performed by the 8(a). Current regulation provides
only that the 8(a) receive at least 51 percent of the net
profits of the joint venture. 13 CFR § 124.513(c)(3).
Finally, the proposed regulations would require the
8(a) to report to SBA on contract performance, including percentage of work requirements, at the conclusion of the contract.
The proposed rule would make several changes
to SBA’s mentor protégé program as well, again in
addition to those addressed through the affiliation
regulations and the joint-venture regulations discussed above. First, consistent with other changes,
the mentor-protégé regulations would be amended
to make clear that mentors and protégés could joint
venture for any small business procurement, but that
their joint-venture agreement must meet the terms
of 13 CFR § 124.513. Second, SBA proposes to change
the rules to increase its ability to apply oversight to
mentors and ensure they are providing promised
benefits and not merely utilizing the relationship
to gain access to 8(a) and small business contracts.
74 Fed. Reg. 55709–10. Specifically, mentors would
5
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be obligated to demonstrate to SBA that they have
provided the requisite assistance, and, if they fail to
do so, SBA may recommend that procuring agencies
stop work on any contract on which the mentor and
protégé are performing under an exclusion from affiliation. 74 Fed. Reg. 55710.
There are several other proposed changes to the
mentor protégé program as well. Among other things,
the proposed changes would require that the assistance provided to the protégé be consistent with the
protégé’s approved business plan; mentors would be
subject to an absolute limit of three protégés; prospective mentors would be required to submit tax returns
and other financial data as part of the application
process to demonstrate their financial health; and
benefits under mentor-protégé agreements end once
the 8(a) firm leaves the 8(a) program. The proposed
changes also clarify which 8(a) firms are eligible to
be protégés.
Other Proposed Changes to the 8(a) and SDB
Programs: Two other significant proposed changes
address the issue of a firm’s “primary industry.” First,
SBA proposes to change the definition of “primary
industry” to specifically recognize that a participant
may change its primary industry, and primary
NAICS code designation, over time. A firm would be
permitted to make a formal change from one primary
NAICS code to another if it could demonstrate that
the majority of its revenues during a two-year period
have changed from its former primary NAICS code
to another. 74 Fed. Reg. 55697. Second, the proposed
rules would require a firm to remain small for its
primary NAICS code or face early graduation. If a
firm’s size exceeds its primary NAICS code for two
successive program years, it would be subject to early
graduation. To date, SBA has allowed a firm to remain
in the program as long as it remains small for “secondary” NAICS codes in which it operates.
Other changes proposed to the 8(a) regulations
include the following:
• Removing officer compensation from the types of
payments included in the “excessive withdrawal”
definition and revising upward the amount of
withdrawals permitted.
• Reclassifying the process by which firms leave
the 8(a) program in certain circumstances and
the effect on a firm’s status after program exit.
• Providing that where a firm is “early graduated”
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or terminated from the 8(a) firm, it may not
continue to self-certify as an SDB.
• Providing relief to 8(a) owners who are called up
to active duty in the U.S. military, including providing an extension of the 8(a)’s program term to
preserve the 8(a)’s full nine-year program term.
• Revising the “competitive threshold” above
which 8(a) procurements must be competed,
to be consistent with the FAR: $5.5 million for
manufacturing contracts and $3.5 million for all
other contracts.
• Clarifying that work performed by an 8(a)
participant under non-8(a) contracts such as
the General Services Administration Schedule
program, and work performed as a subcontractor, even under an 8(a) contract, may be counted
toward the firm’s non-8(a), competitive business
mix targets.
Conclusion—So what’s a contractor to do? First,
affected parties should strongly consider filing comments. SBA is seeking input and even alternatives on
a number of essential proposed amendments. There
appears to be a meaningful opportunity to further
shape and refine the final rule by submitting wellreasoned comments and developing support within
the communities affected by the proposed rule.
Second, affected parties would be wise to begin
making changes to their business strategies, structures and compliance efforts now, even though this is
not yet a final rule. Historically, SBA has taken two
years or more to issue final regulations after comment
periods close. Given the complexity of the proposed
changes, the number of open items on which SBA is
seeking comment and direction, and the likely high
volume of comments that will be received, one can
reasonably expect that the rule is not likely to be final
for a considerable period of time. However, a large
number of SBA’s proposed changes take the form of
“clarifications” to existing regulations. As a practical
matter, contractors who are potentially affected by
this action would be well-served to treat these “clarifications” as being effective now.
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