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I. Federally recognized Indian Tribes organized under the Indian Reorganization Act
of 1934 with charters approved by the Secretary of the Interior are entitled to
assert sovereign immunity from suit. [25 USC §476.]
a. Tribal sovereign immunity can be waived but the waiver must state clearly and
expressly that the Tribe consents to suit and waivers will be construed narrowly.
II. Alaska Native Corporations (“ANCs”) are considered “Native-owned” “TriballyOwned” or “Indian Tribes” for many purposes under federal law.
a. Alaska Native Claims Settlement Act (“ANCSA”) §1626(e) – ANCs and their
subsidiaries are “Native-owned” and “minority and economically disadvantaged
Business Entities” for purposes of federal law and procurement programs.
b. SBA Section 8(a) Business Development Program [13 CFR 124.109(a) ANCowned entities are considered to be “Tribally-owned concerns” for SBA
purposes.]
c. Indian Self Determination & Educational Assistance Act - [25 USC §450b (e) –
definition of “Indian Tribe” includes ANCs for contracting purposes].
III. ANCs are not “Indian Tribes” capable of asserting Tribal sovereign immunity over
activities on or off their land -- Alaska v. Native Village of Venetie Tribal
Government, 522 U.S. 520, 118 S. Ct. 948 (U.S.,1998).
a. ANCs contracting with Tribes or a Tribal consortium will be subject to statutory
and contractual sovereign immunity provisions. In general, without clear and
express written waivers of Tribal sovereign immunity, the ANC will not be able
to enforce a contract claim or court action against the Tribe or Tribal consortium.

TRIBAL SOVEREIGN IMMUNITY
SAMPLE CONTRACT CLAUSE

Health Clinic/Hospital Construction Contract RFP offered by Tribe under BIA/IHS
funding -- There will be little or no opportunity to negotiate the scope or extent of the Tribal
sovereign immunity clause or waiver
16.03 Sovereign Immunity
A. It is understood that Owner is a Consortium of federally-recognized Indian Tribes which
possess sovereign immunity from suit. Nothing in the Contract Documents shall be construed to
be a waiver of sovereign immunity by Owner except to the limited extent necessary
1

to permit Contractor to pursue any dispute resolution mechanism permitted under the Contract
Documents or to seek judicial review to enforce any binding decision or award issued in
accordance with such dispute resolution mechanisms. Sovereign immunity is not waived as to
any Owner employee or Board member, Tribal Council member of a constituent Tribe, or agent
of Owner, and Owner hereby specifically reserves and retains its sovereign immunity, and all
rights and privileges pertaining thereto except to the limited extent expressly stated in this
Paragraph 16.03.
B. To the extent jurisdiction obtains, this limited waiver of sovereign immunity shall be deemed
a consent to the jurisdiction only of the United States District Court for the District of Alaska, in
Anchorage, Alaska.
C. A judgment or award against Owner made in accordance with the dispute resolution
provisions of this Contract may, pursuant to this limited waiver of immunity, be satisfied only
from Owner’s available project grant funds. Nothing in this limited waiver of immunity shall be
construed as a waiver or consent to the levy of any judgment, lien, attachment or encumbrance
upon any other funds, assets or income or any real property or interest in any real property of
Owner, whether held in trust for the benefit of Owner by the United States, as restricted fee land
or in fee simple.
D. This waiver of sovereign immunity specifically does not allow for recovery of attorneys fees
or post-judgment interest and does not extend to actions for declaratory judgment or injunctive
relief. Except as expressly provided herein, any award which increases the amount due
Contractor above the Contract Price, or which extends the Contract beyond the Contract Term is
hereby expressly conditioned upon the requirements of Article 12 of the General Conditions.
E. The parties hereby acknowledge and agree that this Paragraph 16.03 shall also apply to any
other agreements entered into by the parties during the respective terms of such agreements, and
shall, whenever any application of this Contract continues beyond the termination of this
Contract, continue to apply thereto, notwithstanding any prior termination of this Contract.

ANALYSIS

Tribal sovereign immunity makes claims against the owner unenforceable, absent a clear and
express written waiver of sovereign immunity. In this case the Owner has agreed to a very
limited waiver -- only to the extent of agreed upon contractual change orders and matters
undertaken in the dispute resolution clause (i.e. non-binding mediation or US District Court
action) capped at the available funding for the project, with no attorneys fees or post judgment
interest. No equitable remedies such as declaratory judgment or injunction will be allowed
against the Owner.
a. This means Contractor could be left with change orders agreed to by the
Owner that will be uncollectable if specific project funding is exhausted. If
there are no funds available, under the dispute resolution provisions of this
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particular contract the Owner, Engineer and Contractor agreed to work in good
faith to modify the scope or schedule or allow Owner to seek additional sources of
funding, but this does not mean that the Owner will be able to secure such
funding.
b. EPA and/or ADEC could force Contractor to pay to clean up pre-existing
environmental pollution attributable to Owner and Contractor would have
no power to seek equitable indemnity. If unanticipated pollution is discovered,
under state and federal strict liability statutes the Contractor can be made to pay
for clean up; due to the sovereign immunity provision in the contract, the
Contractor will have no ability to collect from Owner past available project
funding.
c. The Sovereign Immunity restrictions apply to any other agreement between
Contractor and Owner. So the limited waiver of Sovereign Immunity could
impact other Owner funded projects, as well as any side agreements that need to
be entered into in order to complete this project, e.g. staging or storage area
leases, housing agreements, equipment rental agreements, etc.
d. Look out for other contract provisions that will impact the sovereign
immunity provision, such as indemnity or limitations on liability. “What the
right hand gives the left hand takes away.”
a. For example, if the Owner agrees to defend and indemnify the Contractor
for patent, intellectual property or even basic third party claims to the
extent caused by the Owner – the sovereign immunity provision will work
to limit the Owner’s defense and indemnity obligations.
i. Make sure the Owner carries insurance that covers patent or
intellectual property claims or general liability coverage for
contractual obligations and names the Contractor as an additional
insured.
ii. This will give the insurance company a separate contractual
obligation to defend and indemnify the Contractor separate from
and outside the Tribe’s sovereign immunity clause.
Overall – the Contractor will need to balance the profit to be made on the project against the
likelihood of potential claims or cost overruns that could exceed available funding and be cut off
by the Sovereign Immunity clause. As a practical matter, Contractors and Owners do business in
rural Alaska with these types of contractual sovereign immunity provisions, all the time. If the
Owner doesn’t treat the Contractor fairly, word gets around and the Owner will find it difficult to
get anyone to bid work.
This is a reality of ANCs doing work in Alaska for Tribes and Tribal consortia. As attorneys it is
our job to advise our client on the legal risks and to help management assess how likely the legal
risks are to occur - -it is management’s job to decide whether the risks are worth the potential
profit, the tangible benefits from helping build a needed hospital or health clinic in a rural Alaska
Native Village and providing jobs and economic opportunity to ANC shareholders.
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Information in this outline is provided as a courtesy to the members of the Alaska Bar
Association Native Law Section and is not intended as legal advice. No guarantee of accuracy
or other warranty, express or implied, is made with respect to this outline. Situations
involving Tribal sovereign immunity are often complex and the results may depend on the
specific facts and circumstances. The reader is cautioned not to rely on information in this
outline or in the related oral presentation by Erin Rose, Esq. to solve specific issues; the
reader is advised to seek assistance from a competent independent legal professional who will
undertake an attorney-client relationship with the reader for specific legal advice.
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