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Federal Public Defender
101 SW Main Street, Suite 1700
Portland, OR 97204
Tel: (503) 326-2123
Fax: (503) 326-5524

Attorney for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
UNITED STATES OF AMERICA,
SUPPLEMENT TO FIRST MOTION
FOR DISCOVERY

Plaintiff,
v.
,
Defendant.
INTRODUCTION
On

, the defendant,

attorneys,

by and through his

, and

, filed his

First Motion for Discovery. Since then, the government has provided an initial batch of
discovery totaling

pages of reports and financial records.

In addition, the

government has made available for inspection material seized pursuant to a search
warrant and/or obtained pursuant to purported consent on
material that had been provided to the government by attorney
behalf on or about
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and
on

In addition, and perhaps with the most relevance to this pleading are two
positions the government has taken in the discovery process. First, the government has
advised counsel that, contrary to the norm in this district, this is not an open discovery
case. Second, the government has advised that, in its judgment, there is no need to
provide classified material in the discovery process. Both of these positions are likely to
require greater judicial involvement in the discovery process than usual.
This pleading is filed because

review of the material that has

been provided and his own investigation cause him to believe that the government is in
possession of numerous additional reports and documents that are exculpatory and
material to the defense that were obtained through criminal investigatory means that
should not be classified. We further believe that the government is in possession of
classified material that is, likewise, exculpatory and material to the defense. In this
pleading,

renews the requests previously made and supplements them

with the following analysis and additional requests.
For reasons more fully set forth below,

is entitled to the disclosure

he seeks for two distinct reasons. First, virtually all the material relating to him that is in
the possession of the government is exculpatory, both on the question of willfulness,
and on other issues in the case as well. Second, some of the information he seeks is
necessary in order for him to frame motions to suppress and to dismiss.
I.

THE EXCULPATORY NATURE OF THE EVIDENCE SOUGHT
A.

Willfulness

The discovery and investigation to date cause

to believe that

virtually all the material relating to him that is in the possession of the government,
whether unclassified or classified, is exculpatory on the question of willfulness. The
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government has alleged in count one of the indictment that

engaged in

a conspiracy to impede, impair, obstruct, and defeat the lawful functions of the U.S.
Immigrations and Customs Enforcement office and the Internal Revenue Service of the
Department of the Treasury. The object of the conspiracy is alleged to have been to
prevent the United States government from learning that certain funds were converted
into travelers checks and covertly taken out of the country with the intent that they be
delivered to

Count two of the indictment alleges that

willfully filed a false tax return. That count alleges that the filing was willful
by incorporating the introductory allegations and manner and means of the conspiracy
count. That is, the government has alleged in both counts that it was his willful and
intentional efforts to cover up his intent to get money from
that renders
The information that

to

acts criminal.
has seen from the discovery produced to

date, and through his own investigation, includes virtually no evidence that he was
involved in any terrorist or mujahideen activities, supported any terrorist or mujahideen
activities, or funded any terrorist or mujahideen activities. To the contrary, the evidence
shows that

is and has been a peace-loving man who practices a

mainstream moderate Islam, has served as a spokesperson for moderation and
ecumenical work, has explicitly, repeatedly and publicly rejected Islamic terrorism and
has devoted his life to helping promote peace, harmony, and providing support for the
victims of violence.
Government counsel have informed the defense that they will attempt to prove
their case through circumstantial evidence. They have indicated that they do not have
any “smoking gun” with respect to the intended disposition, or actual use, of the funds.
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In the context of this case, material that either contains evidence supporting the
statements asserted in the preceding paragraphs, or fails to contain any evidence of
support for terrorist activities or mujahideen is exculpatory, whether derived from
investigation and surveillance of any kind, including law enforcement initiated efforts,
Article III judicial authorization, Foreign Intelligence Surveillance Court authorization,
National Security letters, surveillance by law enforcement agencies, surveillance
conducted pursuant to the President’s or his delegates’ directives, or any unlawful
surveillance.
In determining what would be useful to the defense, it is important to keep in
mind the teachings of the United States Supreme Court in Alderman v. United States,
394 U.S. 165, 182 (1969):
admittedly, there may be much learned from any electronics, surveillance,
which ultimately contributes nothing to probative evidence. But winnowing
this material from those items which might have made a substantial
contribution to the case against the petitioner is as task which should not
be entrusted wholly to the Court in the first instance. . . an apparently
innocent phrase, a chance remark, a reference to what appears to be a
neutral person or event, the identity of a caller where the individual on the
other end of a telephone, or even the manner of speaking, or facts of any,
speaking or using words may have special significance to one who knows
more intimate facts of an accused’s life, and yet that information may be
wholly colorless and devoid of meaning to one less well-acquainted with
all relevant circumstances. Unavoidably, this is a matter of judgment, but
in our view, the task is too complex, and the margin of error too great, to
rely wholly on the in camera judgment of the trial court to identify those
records which might have contributed to the government’s case.
B.

Materiality Of Disclosures For Framing Motions.

In addition to the exculpatory nature of material discussed in the preceding
section, disclosure of the: a) fact of; and, b) fruits of surveillance conducted pursuant to
traditional Article III Judicial Authority, Foreign Intelligence Surveillance Court activity,
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the U.S.A. Patriot Act, the use of devices such as National Security letters, and
surveillance conducted outside of any judicial process on the authority of the President
of the United States or his delegates is material to the defense and exculpatory
regarding the filing of pre-trial motions to suppress and dismiss.
1.

Motions To Suppress.
is preparing a motion to suppress all information obtained as a

result of the execution of a search warrant that was based on the affidavit prepared by
IRS agent

That challenge will include allegations under Franks v.

Delaware, 438 U.S. 154 (1978). In preparing such a motion,

believes

that it is highly relevant that the government has engaged in a long period of a variety of
surveillance activities against

,

and

surveillance activities which would have produced highly exculpatory information as to
, but failed to disclose those facts to the magistrate who issued the
warrant. Material omissions as well as false statements are subject to challenge. United
States v. Jacobs, 986 F.2d 1231, 1234-35 (8th Cir. 1993); United States v. Stanert, 762
F.2d 775, 781 (9th Cir. 1985), amended, 769 F.2d 1410 (9th Cir. 1985).
2.
If

Motion To Dismiss.
was subjected to unlawful surveillance outside of any judicial

process, whether or not on the authority of the President of the United States or his
delegate, that fact is material to the defense and highly exculpatory because it would
form the basis for a motion to dismiss based on outrageous government conduct.
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II.

THE GOVERNMENT IS IN POSSESSION OF RELEVANT, EXCULPATORY,
CLASSIFIED INFORMATION
Public and unclassified records establish that the government engaged in

electronic surveillance, at least of the co-defendant
defendant,

, the former co-

and their attorneys outside of any judicial process. This

basic fact has been disclosed through litigation in Al-Haramain Islamic Foundation, Inc.,
et al. v. George W. Bush, et al., CV 06-274 KI. In addition, review of documents filed in
Al Haramain Islamic Foundation Inc., et al. v. United States Department of the Treasury,
CV 07-1155 KI, reveals that the government is specifically relying on classified, as well
as unclassified, information in support of its designation of

and

as designated terrorists.
In addition to the facts established regarding the existence of classified
information related to

and this case from the two proceedings described

above, this Court is aware that

has caused classified material to be

preserved in a Segmented Compartmental Information Facility (SCIF) in Washington,
D.C. Information available to counsel for

regarding that material cause

them to believe that it is highly material to the defense of this case.
In addition to the facts established in the two preceding paragraphs, the
discovery provided and investigation to date lead
co-defendant,

and former co-defendant,

to believe that he, the
, were

subjected to a long period of surveillance that included activities conducted pursuant to
traditional Article III judicial authority, Foreign Intelligence Surveillance Court activity, the
U.S.A. Patriot Act, the use of such devices as National Security letters, and that they
were also subjected to surveillance conducted outside of any judicial process on the
authority of the President of the United States or his delegates.
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More specifically, the discovery produced to date reveals that the government
had contact with

at least as early as September 15,

. Some of

these reports bear an FBI file number out of New York that appears to relate to the
attacks of September 11,

.

Some reports bear an Oregon file number.

The

defense does not know at this point whether the government had been engaged in any
surveillance or investigation of

prior to September 15,

.

The

discovery reveals that, while the September 2001, contact was in the nature of a
general canvass of Muslims in Oregon, the government opened an investigation in
as early as

the date on which subpoenas were issued over

the signature of AUSA
property at
and

to
in

County Title for records related to the
,

the address of

residence. In addition, a number of individuals observed what

they believed to be video surveillance of

property in the same

timeframe.
Further, newspaper accounts regarding government investigations generally,
subsequent to September 11, 2001, and records produced in other prosecutions since
that date, make clear that the government engaged in a considerable amount of FISA,
Patriot Act, National Security letter, and other surveillance outside of any judicial
process.

The publicly known facts are such that it is a virtual certainty that such

activities were engaged in with respect to

and

has personal knowledge of contact between United States and British
authorities about his travel and activities based on comments made to him by British law
enforcement or intelligence authorities who took him off a plane at
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Airport in

IV.

CONSIDERATIONS IN DISCOVERY OF CLASSIFIED INFORMATION
As noted above, records produced in two civil cases involving

strongly suggest that the FISA, Patriot Act, National Security letters, TSP, and
potentially other programs as well, were used to gather evidence at least as to
and
noted above,

and most likely as to

as well. Also, as

believes that any information obtained about him through

FISA would be material to the defense and exculpatory.2

2

This motion applies to any and all uses of the FISA in addition to non-FISA
activity. The FISA permits electronic surveillance (50 U.S.C. §§ 1801-11); physical
searches (50 U.S.C. §§ 1821-29); pen registers and trap and trace devices (50 U.S.C.
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The fact that some of the information sought through discovery is classified in no
manner limits the government’s obligations under the Due Process Clause, caselaw, or
Federal Rules of Criminal Procedure.

is entitled to all the material he

needs for his defense. As stated in United States v. George, 786 F. Supp. 11, 13
(D.D.C. 1991), “Although the classified nature of many of the documents affects this
court’s assessment of defendant’s request, the basic rule governing discovery of
documents in the hands of the prosecution by a defendant is Federal Rule of Criminal
Procedure 16(a)(1)(C) . . . .”. See United States v. Pickard, 236 F.Supp. 2d 1204, 1209
(D. Kan. 2002); United States v. Spanjol, 720 F. Supp. 55, 57 (E.D. Pa. 1989).
The Court can fashion appropriate protective orders and other procedures to
ensure no harm to national security from the disclosure of classified information. Fed.
R. Crim. P. 16(d). In addition to the authority set out in the Federal Rules of Criminal
Procedure, Congress has provided guidance in the Classified Information Procedures
Act. 18 U.S.C. App. 3. CIPA is clearly applicable to the material the defense has
placed in the SCIF. CIPA §§ 4-6. These sections provide guidance on discovery of
classified information generally and when a defendant is in possession of classified
information.

is entitled to full access to the material he caused to be

placed in the SCIF (with appropriate security clearances) and to its use under
appropriate protective orders. See Armstrong v. Executive Office of the President, et
al., 830 F. Supp. 19 , 22 (D.D.C. 1993) (the purpose of CIPA is to harmonize a criminal
§§ 1841-46); and access to certain business records (50 U.S.C. §§ 1861-62). While the
sections regarding electronic surveillance are more fully discussed in his motion, the
other sections of FISA involving the other types of surveillance may be applicable in this
case as well. The concerns raised regarding the legality or illegality of surveillance that
involves
are the same regardless of the type of surveillance used as
provided in the FISA.
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defendant’s right to exculpatory material with the Government’s right to protect
classified information).

The CIPA is likely to be relevant to the additional material

the government provides pursuant to
Respectfully submitted on
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Federal Public Defender
101 SW Main Street, Suite 1700
Portland, OR 97204
Tel: (503) 326-2123
Fax: (503) 326-5524

Attorney for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
UNITED STATES OF AMERICA,
Plaintiff,

FIRST MOTION FOR DISCOVERY

v.

Defendant.

TO:

Assistant United States Attorney

Defendant,
Federal Public Defender

, by and through his attorneys,

:
, and

, hereby requests and moves for an order of

discovery that the United States Attorney disclose, produce, and make available for
examination and copying by defense counsel or his agents the following items, whether
currently in the possession, custody, control, or knowledge of the United States Attorney,
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or any law enforcement agent, or which by the exercise of due diligence may become
known to the attorneys for the government.
A.

Specific Requests for Discovery to be Disclosed and Provided:
1.

Any and all records, documents, reports, memoranda and other writings

setting forth statements purportedly made by

to any law enforcement

or intelligence agents or any informer or agent of any such entity at anytime prior to his
arrest on
2.

.
Any and all records, documents, reports, memoranda and other writings

setting forth statements purportedly made by
on

at or following his arrest

.
3.

Any and all records, documents, reports, search warrant affidavits, search

warrants, and search warrant receipts pertaining to search activity conducted with respect
to
on or about
4.

.

Any and all records, documents, reports, LEDS printouts and other writings

that set forth prior criminal history information pertaining to

5.

or

Copies of all e-mails collected as a result of any subpoenas or any other

surveillance, authorized or unauthorized in any investigation of

6.

Copies of any written correspondence collected as a result of any subpoenas

or any other surveillance, authorized or unauthorized in any investigation of
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7.

Any and all information regarding any informants used in any investigation

8.

Any and all records, documents, notes, and references regarding any contact

of

with any direct or indirect employee of any government, including but not limited to, any
regulatory and law enforcement officer, agents, and affiliates who were contacted regarding

9.

Any and all information and material, documents, papers, or tangible items,

relating to any and all records and communications, oral, written or recorded, of any
defendant or any person whom the Government contends is an employee or agent of the
defendant, whether or not the Government intends to produce evidence or testimony
regarding such statements or call any such person(s) as a witness at any stage of the
proceedings in this case.
10.

Any and all information obtained regarding
as a result

of a National Security Letter.
11.

Any and all information obtained regarding
as a result

of the Foreign Intelligence Surveillance Act.
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12.

Notice and all information regarding when the investigation against

began.
13.

14.

Any and all documents and records from

County Oregon Title

company, including any and all reports generated from government contact with said
company during any investigation related to

15.

Any and all reports, photographs, video recording, or audio recordings of the

building and surroundings of
or records from the

16.

, including any and all reports, documents

County Oregon Title company and

County Assessors.

Any and all copies of interviews, and or reports of interviews, with persons

“familiar with the location” of

as indicated in paragraphs 13 and 14 of

the search warrant affidavit of

.

17.

specifically
18.

Any and all copies of any and all bank records relating to

account number
Any and all copies of all Currency Monetary Instrument Reports (CMIR’s)

related to
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19.

Any and all reports, summaries, and notes of any non-governmental

international terrorism consultant who was contacted in relation to the investigation of

20.

Any and all U.S. Immigration and Custom’s Enforcement documents and

records regarding
21.

entrances and exits to and from the United States.

Any and all reports of interviews with Bank

employees or

representatives which relate in any way to

22.

Any and all notes, reports, summaries, and documentation relating to any

interview of

, Certified Public Accountant as a result of any investigation

of
, including any copies of documents

may

have provided the government as a result of its contact with him.
23.

Any and all notes, reports, summaries, and documentation relating to any

interview, investigation or testimony of
investigation of

as a result of any
,

, including any copies of documents

may have

provided the government as a result of its contact with him, including copies of any related
testimony he provided.
24.

Any information relating to the peaceful nature of

, including

but not limited to his actions for peace, his involvement with helping refugees, and his
concern with the plight of people.
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25.

Any and all records or notes relating to any telephone numbers held by

whether generated by subpoena, search warrant, investigation, or
surveillance, lawful or unlawful.
26.

Any and all records, documents, notes, regarding the financial accountings

of
including but not limited to the Quickbooks records.
27.

Any and all records, documents, notes, regarding any internet provider,

including but not limited to,

28.

Any and all reports, tapes, videotapes, cd’s, or documentation in any form of

surveillance, electronic and in person, of
occurred, including
and elsewhere in the United States, and
surveillance occurred.

B.

General Requests for Discovery:
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, wherever such surveillance
, its employees and offices in Oregon,
wherever any such

1.

Provide notice of the government's intention to use any physical evidence,

or statements which the Defendant is entitled to discover, so as to afford Defendant an
opportunity to suppress such evidence. Rule 12(d)(2) and Rule 41(f), Fed. R. Crim. P.1
2.

Provide Defendant with access to, and/or copies of, any written, recorded, or

unwritten or unrecorded statements made by the Defendant. This request includes
statements made to witnesses other than law enforcement officers at any time, and also
includes any tape recorded conversations, whether person to person or telephonic, as well
as any transcripts or enhanced audio tapes of such conversations. Rule 16(a)(1)(A);
United States v. Bailleux, 685 F.2d 1105, 1114 (9th Cir. 1982).
3.

Identify and disclose any document and/or item of property obtained from the

Defendant (or which the prosecution contends belongs to the Defendant) which is currently
in the possession of the government, or any law enforcement agency, or was previously
in the possession of any such entity.
4.

Disclose and provide all state or federal reports relating the circumstances

of any search or surveillance involving the defendant or his property, each co-defendant
and his property, or any other search or surveillance related to this case, listing the items
seized and the information obtained as a result of these searches or surveillance. This
information is necessary to enable the defendant to prepare motions to suppress evidence.
Rule 16(a)(1)(c); 12(b)(3), 12(d)(2), 12(i) and 41(d) and (f).
5.

Disclose and provide all written or recorded statements of the defendant and

any co-defendant (including but not limited to grand jury testimony, telephone calls,

1

All references to rules are to the Federal Rules of Criminal Procedure unless
otherwise noted.
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depositions, etc.); see Rule 16 (a)(1)(A); United States v. Bailleux, 685 F.2d 1105, 1114
(9th Cir. 1982) (“government should disclose any statement made by the defendant that
may be relevant”) (emphasis added); United States v. Lanoue, 71 F.3d 966, 973-75 (1st
Cir. 1995) (conviction reversed because of Rule 16 violation when government failed to turn
over transcript of defendant’s recorded telephone call with defense witness); United States
v. Alex, 788 F. Supp. 1013, 1016 (N.D. Ill. 1992) (where government “offered no compelling
explanation” for nondisclosure of statements of co-defendant, court exercises discretion to
order disclosure).
6.

State whether any eavesdropping, wiretapping, electronic recording,

electronic or other audio enhancement devices were used in any fashion in this case,
whether authorized or unauthorized, including but not limited to any such activity authorized
by a traditional Article III court, National Security Letters, or as a result of the Foreign
Intelligence Security Act, and who authorized such surveillance. If yes, state the date, time,
and place when such instruments were used and provide copies of any authorizing
warrants, minimization logs, and/or applications for extension of authority to intercept.
Produce and/or copy all tapes and/or tape transcripts generated by such electronic
surveillance.
7.

State whether any informants were utilized at any stage of the investigation

of this case. If yes, provide counsel with the name and address of said informants and the
role which said informants played in the police investigation.
8.

Provide copies of all records, reports, or memoranda of federal investigative

agencies, international investigation agencies, or state and local law enforcement agencies,
which describe, refer to or otherwise comment upon any informant involved in this case.
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This request includes, but is not limited to, records, reports, or memoranda which relate
statements made by the informant to other persons, including law enforcement agents, as
well as motives and reasons for the informant's cooperation with the government, i.e.,
whether the informant was paid for his services, whether promises were made to the
informant in exchange for his services, or whether any action was taken by the government
beneficial to the informant in exchange for his services. This request contemplates
production of any records, reports, or memoranda presently within the possession, custody
or control of the government, the existence of which is known, or by the exercise of due
diligence may become known, to the attorney for the government. Roviaro v. United
States, 353 U.S. 53, 59-62 (1957); United States Constitution, Amendment VI.
9.

Provide all results of reports of financial analysis or examinations, physical

or mental examinations and scientific tests or experiments, or copies thereof, which are
material to the preparation of the defense or are intended for use by the government as
evidence in chief at the trial. Rule 16(a)(1)(D).
10.

Provide the conclusions and findings of any expert witness the government

intends to call whether or not the expert has prepared a written report. See United States
v. Barrett, 703 F.2d 1076, 1081 (9th Cir. 1983); United States v. Eduardo-Franco, 885 F.2d
1002, 1009 (2nd Cir. 1989). In responding to this request, Defendant specifically requests
that the government provide a written summary of any expert testimony it intends to use
and/or introduce into evidence pursuant to Federal Rules of Evidence, Rules 702, 703 and
705. Federal Rule of Criminal Procedure 16(a)(1)(E); United States v. Richmond, 153
F.R.D. 7 (D. Mass. 1994) (disclosure of existing summaries of experts must occur
“forthwith;” others no later than 45 days before trial); United States v. Barrett, 703 F.2d
Page 9 -

FIRST MOTION FOR DISCOVERY

1076, 1081 (9th Cir. 1983) (“fairness requires that adequate notice be given to the defense
to check conclusions and findings of experts”); United States v. Eduardo-Franco, 885 F.2d
1002, 1009 (2d Cir. 1989) (defendant could not hire their own expert “until they were
informed of the adverse report of the government expert”).
11.

State whether fingerprint evidence exists in this case, and/or whether any

attempts were made to obtain fingerprints from any property, which efforts were
unsuccessful.
12.

State whether any photograph, drawing, video recording, or audio recording,

relating to the criminal action or proceeding has been made or completed by a public
servant engaged in law enforcement activity, including any authorized or unauthorized
surveillance. If yes, provide counsel with copies of, or allow for inspection of, said
photographs, drawings, video recordings, or audio recordings. If none are in existence at
this time, but come into being at any time prior to or during trial, notify counsel of their
existence immediately.
13.

Allow for inspection and copying of all books, papers, documents,

photographs, tangible objects, buildings or places, or copies or portions thereof which (1)
are in the possession, custody or control of the government, or (2) which are material to the
preparation of the defense or (3) are intended for use by the government as evidence in
chief at the trial, or (4) were obtained from or (5) which belonged to the Defendant. Rule
16(a)(1)(C).
14.

Provide a copy of the Defendant's prior criminal record, if any.

16(a)(1)(B); United States v. Audelo-Sanchez, 923 F.2d 129, 130 (9th Cir. 1991).
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Rule

15.

Provide copies of all reports or memoranda relating to the inception and

conduction of the investigation of Defendant. This request contemplates any reports or
memoranda presently within the possession, custody or control of the government, the
existence of which is known, or by the exercise of due diligence may become known, to the
attorney for the government.
16.

Provide disclosure of original handwritten notes or memoranda of any agents

of the government, whether or not the original handwritten notes or memoranda have
subsequently been included in another written report. See United States v. Harris, 543
F.2d 1247, 1253 (9th Cir. 1976); United States v. Layten, 564 F. Supp 1391, 1395 (D. Or.
1983) (notes of interview with defendant must be disclosed).
17.

Provide disclosure of the original handwritten notes or memoranda of any

agent of the government regarding any of the statements made by prospective witnesses,
whether or not the original notes have subsequently been included in other written reports.
18.

Provide the minutes and transcripts of the testimony before grand juries which

heard evidence about the case.
a.

Provide all notes or other writings or documents used by a prospective

witness when testifying before the grand jury. See United States v. Wallace, 848 F.2d
1464, 1470 (9th Cir. 1988).
19.

Provide any and all evidence which would be favorable to the Defendant,

exculpatory, or material to the defense, including but not limited to:
a.

The results of tests, experiments, examinations, searches or seizures,

which produced evidence favorable to the Defendant or failed to produce evidence tending
to incriminate the Defendant;
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b.

The names(s) of any other person considered a possible suspect in

this case, and/or any evidence (including, but not limited to, statements of persons
interviewed by investigative agents in connection with this case which include the names
of other persons connected with the commission of the offenses with which Defendant is
charged) which in any way indicates that other persons may have committed, or aided in
the commission of, these crimes;
c.

A statement identifying any evidence in this case which the

government has intentionally or inadvertently destroyed, or for whatever cause, no longer
has within its possession. Brady v. Maryland, 373 U.S. 83 (1963);
d.

Any evidence, information, testimony, transcripts, or statements

indicating that any prospective prosecution witness on any occasion has given false,
misleading, or contradictory information regarding the charges at bar or any other matter
to any persons, including those involved in law enforcement and their agents or informers;
e.

Any evidence, information, testimony, transcripts, or statements

indicating that opinion, reputation or specific acts show that the complaining witness is not
a truthful person or is a threatening, aggressive, or assaultive person;
f.

Any evidence, information testimony, transcripts, or statements

indicating that any prospective prosecution witness has given a statement which contradicts
that of another potential prosecution witness;
g.

Any evidence, information, testimony, transcripts, or statements

indicating that any witness is biased or prejudiced regarding the Defendant or the case in
any way. United States v. Bagley, 473 U.S. 667 (1985);
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20.

Provide all evidence of prior or subsequent bad acts by the Defendant that

the government intends to introduce at trial. F.R.E. 404(b) ("reasonable notice" required);
United States v. Baum, 482 F.2d 1325, 1330-32 (2d Cir. 1973); United States v. Cook, 608
F.2d 1175, 1186 (9th Cir. 1979) (en banc) ("trial by ambush" is counterproductive and
"advance planning" for ruling on motion in limine helps both parties and the court), cert.
denied, 444 U.S. 1034; United States v. Foskey, 636 F.2d 517, 526 n. 8 (D.C. Cir. 1980)
(government should give defense adequate notice of 404(b) evidence).
21.

Provide access to the personnel files of each law enforcement or intelligence

agents who will testify in the case. The government is requested to examine such files for
evidence that any officer has ever made a false statement or has a reputation for
dishonesty. United States v. Calise, 996 F.2d 1019, 1021 (9th Cir. 1993); United States
v. Henthorn, 931 F.2d 29, 30-31 (9th Cir. 1991); United States v. Kiszewski, 877 F.2d 210,
216 (2nd Cir. 1989) (in- camera review of agent's personnel file necessary regarding
bribery allegations); see also Kyles v. Whitley, 514 U.S. 419, 436-38 (1995).
22.

Provide the names and addresses of all percipient witnesses interviewed by

the government whom the government does not intend to call at the trial. United States v.
Cadet, 727 F.2d 1453, 1469 (9th Cir. 1984).
23.

Provide the arrest and conviction record of each prospective government

witness. United States v. Strifler, 851 F.2d 1197, 1202 (9th Cir. 1988) (criminal records of
witnesses must be disclosed even if contained in witness's probation file), cert. denied, 109
S. Ct. 1170 (1989); Perkins v. Lefevre, 691 F.2d 616, 619-20 (2nd Cir. 1982); United States
v. Auten, 632 F.2d 478, 481-82 (5th Cir. 1980). To satisfy this request, the government
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must search both national and local records. United States v. Perdomo, 929 F.2d 967,
970-71 (3rd Cir. 1991).
a.

Provide any and all evidence that a criminal case has recently been

dismissed against any prospective government witness. See United States v. Anderson,
881 F.2d 1128, 1138-39 (D.C. Cir. 1989) ("prototypical form of bias").
b.

Provide any and all evidence that any prospective government witness

has any criminal charge pending against him. United States v. Fried, 486 F.2d 201 (2nd
Cir. 1973), cert. denied, 416 U.S. 983 (1975); United States v. Maynard, 476 F.2d 1170,
1174 (D.C. Cir. 1973) (Pending indictment relevant to bias and motive of witness.
c.

Provide any and all evidence that any prospective government witness

is under investigation by federal or state authorities. United States v. Chitty, 760 F.2d 425,
428 (2nd Cir. 1985), cert. denied, 474 U.S. 945 (1985).
d.

Provide any and all evidence of an express or implicit understanding,

deals, offers of immunity, special treatment while in custody, or of past, present, or future
compensation between the government or any of its agents and any prospective
government witness or his agent. See Giglio v. United States, 405 U.S. 150 (1972)
(agreement not to prosecute); United States v. Schaffer, 789 F.2d 682, 689 (9th Cir. 1986)
(moneys paid for ongoing undercover cooperation in another case); United States v. Butler,
567 F.2d 885, 889 (9th Cir. 1978) (prosecutor's "assurances" of future benefits); United
States v. Risken, 788 F.2d 1361, 1375 (8th Cir. 1986) (implied contingent fees); United
States v. Edwardo-Franco, 885 F.2d 1002, 1010 (2nd Cir. 1989) (earnings of informant in
past cases); United States v. Partin, 493 F.2d 750, 759 (5th cir. 1974) ("protective" custody
status, per diem and special privileges).
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e.

Provide any and all evidence that any prospective witness has applied

for or requested from the government any consideration or benefit including but not limited
to any plea bargain, dismissal of any charge, sentence reduction or early parole, whether
or not the government agreed to such a request. Reutter v. Solem, 888 F.2d 578, 581 (8th
Cir. 1989); Brown v. Dugger, 831 F.2d 1547, 1558 (11th Cir. 1986).
f.

Provide any and all evidence of any discussion about, or advice

concerning, any plea bargain or requested benefit between the government and any
prospective witness. Haber v. Wainwright, 756 F.2d 1520, 1523-24 (11th Cir. 1985)
(government "advice" to witness must be disclosed); Campbell v. Reid, 594 F.2d 4, 7 (4th
Cir. 1979) (prosecutor's statement to the witness that he "would do the right thing" must be
disclosed to the defense even if the witness is unaware of its exact meaning); Dubose v.
Lefevre, 619 F.2d 973, 978-79 (2nd Cir. 1980) (same).
g.

Provide details concerning the full scope of any witness' past

cooperation with the government including but not limited to all moneys, benefits and
promises received in exchange for cooperation, the full extent of the witness' assets, and
the status of the witness' present and past income tax liability. United States v. Shafer, 789
F.2d 682, 688-89 and n. 7 (9th Cir. 1988); United States v. Eduardo-Franco, 885 F.2d
1002, 1010 (2nd Cir. 1989) (evidence of past services highly relevant to bias and interest).
h.

Provide all prior statements of any prospective witness relevant to his

testimony or relevant to impeachment or bias of the witness. See United States v. Tincher,
907 F.2d 600, 602 (6th Cir. 1990) (reversible error for prosecutor to withhold grand jury
testimony of witness that contradicted his trial testimony); United States v. Brumel-Alvarez,
991 F.2d 1452 (9th Cir. Sept. 1992) (informant's recantation of earlier statement).
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i.

Provide any and all evidence that any prospective witness has made

an inconsistent statement to the government or any of its agents with respect to his or her
proposed testimony. United States v. Isgro, 974 F.2d 1091, 1099 (9th Cir. 1992) (although
dismissal of indictment was not warranted, the court found “intolerable” misconduct where
prosecutor failed to disclose prior grand jury testimony of witness which was inconsistent
with his trial testimony); McDowell v. Dixon, 858 F.2d 945, 949 (4th cir. 1988), cert. denied,
109 S. Ct. 1172 (1989) (reversible error to withhold victim's prior inconsistent statement to
police about description of attacker); Lindsey v. King, 769 F.2d 1034, 1041-43 (5th Cir.
1985) (reversible error to withhold eyewitness' original statement to police that he could not
identify assailant); Chavis v. North Carolina, 637 F.2d 213, 223 (4th Cir. 1980)
(contradictory statements of witness must be disclosed); Powell v. Wiman, 287 F.2d 275,
279-80 (5th Cir. 1961) (same); United States v. Sudikoff, 36 F. Supp. 2d 1196, 1202 (C.D.
Cal. 1999) (“any variations in an accomplice witness’s proposed testimony could be
considered favorable to the defense and the existence of such differences should be
disclosed under Brady”).
j.

Provide any and all evidence that any prospective government witness

has made a statement inconsistent with or contradictory to any statement by any other
person whether or not a prospective witness. United States v. Minsky, 963 F.2d 870, 87476 (6th Cir. 1992) (witness statement to FBI contradicted by third party); Hudson v.
Blackburn, 601 F.2d 785, 789 (5th Cir. 1979) (statement of police officer refuting witness'
statement that he identified Defendant at lineup); United States v. Hibler, 463 F.2d 455, 460
(9th Cir. 1972) (statement of police officer casting doubt on story of witness).
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k.

Provide any and all evidence that a witness has engaged in crimes

though he has not been convicted of those crimes. See United States v. Osorio, 929 F.2d
753, 761 (1st Cir. 1991) (government has constitutional duty "to search for and produce
impeachment information requested"); Powell v. Wiman, 287 F.2d 275, 279-80 (5th Cir.
1961) (admission of witness to prosecutor that he engaged in several crimes should have
been disclosed); see United States v. Boffa, 513 F. Supp. 444, 500 (D.C. De. 1980) (prior
bad acts of witness discoverable).
l.

Provide any and all evidence that any prospective government witness

has ever made any false statement to law enforcement authorities. See United States v.
Bernal-Obeso, 989 F.2d 331, 337 (9th Cir. 1993); United States v. Strifler, 851 F.2d 1197,
1202 (9th Cir. 1988) (probation file listing instances of the witness lying to authorities);
Brumel-Alvarez, supra, (DEA agent's disbelief of informant).
m.

Provide any and all evidence that any witness has a tendency to lie or

exaggerate his testimony. United States v. Brumel-Alvarez, 991 F.2d 1452, 1458 (9th Cir.
1993) (DEA agent’s negative view of informant’s credibility); United States v. Strifler, 851
F.2d 1197, 1202 (9th Cir. 1988) (must disclose probation file of witness showing tendency
to lie or overcompensate).
n.

Provide any and all evidence that any prospective witness consumed

alcohol or drugs prior to witnessing or participating in the events that gave rise to his
testimony. See United States v. Butler, 481 F.2d 531, 534-535 (D.C. Cir. 1973) (drug use
impairs memory judgment and credibility); see United States v. Burnside, 824 F. Supp.
1215 (N.D. Ill. 1993).

Page 17 -

FIRST MOTION FOR DISCOVERY

o.

Provide any and all medical, psychological or psychiatric evidence

tending to show that any prospective witness's ability to perceive, remember, communicate,
or tell the truth is impaired. See Baily v. Rae, 339 F.3d 1107, 1114-15 (9th Cir. 2003) (when
consent was at issue, government should have disclosed reports that developmentally
delayed alleged victim knew the difference between appropriate and inappropriate
touching); United States v. Lindstrom, 698 F.2d 1154, 1163-68 (11th Cir. 1983) (psychiatric
records relevant to credibility); Chavis v. North Carolina, 637 F.2d 213, 224 (4th Cir. 1980)
(psychiatric records reflecting on the competency or credibility of witness); Butler, supra,
481 F.2d at 534-535 (drug use); United States v. McFarland, 371 F.2d 701, 705 (2nd Cir.)
(prior hospitalizations of witness for mental illness), cert. denied, 387 U.S. 906 (1966);
Powell v. Wiman, 287 F.2d 275, 279 (5th Cir. 1961) (same).
p.

Provide any and all evidence that a prospective government witness

is biased or prejudiced against the Defendant or has a motive to falsify or distort his
testimony. See United States v. Strifler, 851 F.2d at 1202 (motive to inform discoverable,
has a motive to lie, exaggerate or distort his testimony).
q.

Provide any and all evidence that a prospective government witness

has taken a polygraph examination and the result thereof. See Carter v. Rafferty, 826 F.2d
1299, 1305 (3rd Cir. 1987), cert. denied, 484 U.S. 1011 (1988); United States v. Lynn, 856
F.2d 430, 432-33 (1st Cir. 1988).
24.

Provide any and all evidence that someone other than the Defendant

committed, or was ever suspected of committing, the crime charged. Brady v. Maryland,
373 U.S. 83 (1963) (statement of accomplice that he, not Defendant, did actual shooting);
Miller v. Angliker, 848 F.2d 1312, 1321-23 (2nd Cir. 1988) (reversible error not to disclose
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evidence suggesting that person other than Defendant committed murders), cert. denied,
109 S. Ct. 224 (1988); Bowen v. Maynard, 799 F.2d 593, 613 (10th Cir. 1986) (reversible
error not to disclose existence of suspect who resembled Defendant), cert. denied, 107 S.
Ct. 458 (1986); Walker v. Lockhart, 763 F.2d 942 (8th Cir. 1985) (en banc) (due process
violated when police suppressed statement by prisoner arguably admitting that he
committed the shooting for which the Defendant was convicted), cert. denied, 106 S. Ct.
3332 (1986); Sellers v. Estelle, 651 F.2d 1074, 1076-77 (5th Cir. 1981) (failure to disclose
police reports suggesting guilt of another, reversible error); James v. Jago, 575 F.2d 1164,
1168 (6th Cir. 1978) (error not to disclose statement of witness not mentioning Defendant).
25.

State the name of any person, whether or not he/she will be a witness, who

could not identify the Defendant or was unsure of the Defendant's identity or the
Defendant's participation in the crime charged, and the content of any such statement. See
Kyles v. Whitley, 514 U.S. 419, 454 (1995) (reversible error not to disclose evidence of
misidentification by crucial witness); James v. Jago, 575 F.2d 1164, 1168 (6th Cir. 1978)
(statement of eyewitness to crime which did not mention Defendant must be disclosed);
Jackson v. Wainwright, 390 F.2d 288, 298 (5th Cir. 1968) (prosecution must disclose
statement of witness casting doubt on Defendant's identity); United States v. Wilkins, 326
F.2d 135, 138 (2nd Cir. 1964) (reversible error to fail to disclose names of two witnesses
who said that the Defendant was not the bank robber after viewing him at police station).
26.

Provide access to physical evidence tending to exculpate the Defendant in

whole or in part or tending to mitigate punishment. See Miller v. Pate, 386 U.S. 1, 6 (1967)
(evidence that clothing was covered with paint, not blood); Brown v. Borg, 951 F.2d 1011
(9th Cir. 1991) (evidence that victim not robbed before she was killed); United States v.
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Spagnoulo, 960 F.2d 990, 994 (11th Cir. 1992) (psychiatric report raising question as to
Defendant's sanity and competence); Hillard v. Spaulding, 719 F.2d 1443 (9th Cir. 1983)
(sperm sample); United States v. Biberfeld, 957 F.2d 98, 102-03 (3rd Cir. 1992)
(corroborating Defendant's testimony and impeaching government witness); Walker v.
Lockhart, 763 F.2d 942 (8th Cir. 1985) (en banc) (transcript of prisoner conversation in
which he arguably admitted crime for which Defendant on trial), cert. denied 106 S. Ct.
3332 (1986); United States v. Poole, 379 F.2d 648 (7th Cir. 1967) (medical exam showing
no evidence of sexual assault); Barbee v. Warden, Maryland Penitentiary, 331 F.2d 842
(4th Cir. 1964) (ballistics report showing gun in evidence was not the assault weapon);
Ashley v. Texas, 319 F.2d 80 (psychologist's report that Defendant was incompetent to
stand trial); United States v. Weintraub, 871 F.2d 1257, 1264 (5th Cir. 1989) (sentence
vacated where prosecutor failed to disclose testimony of co-conspirator which lessened
amount of drugs attributable to the Defendant).
27.

Provide any and all evidence mitigating the punishment of the Defendant

whether or not the sentence is pursuant to the guidelines. Brady v. Maryland, 373 U.S. 83
(1963) (accomplice statement that he, not Defendant, was actual shooter mitigates
punishment of Defendant); United States v. Weintraub, 871 F.2d 1257, 1264 (5th Cir. 1989)
(guideline sentence vacated where prosecutor failed to disclose testimony of co-conspirator
which lessened amount of drugs attributable to Defendant); Lewis v. Lane, 832 F.2d 1446
(7th Cir. 1987) (evidence that Defendant not validly convicted of prior which made him
death eligible).
28.

State the commencement and termination date of the grand jury that indicted

the Defendant. In Re Grand Jury Investigation, 903 F.2d 180, 182 (3rd Cir. 1990); See In
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Re Special Grand Jury (for Alaska), 674 F.2d 778 (9th Cir. 1982) (Defendant and public
may have access to ministerial records of the grand jury); Spagnoulo, 960 F.2d 994
(psychiatric report).
29.

State the number (not names) of grand jurors attending each session of the

grand jury and the number of grand jurors (not names) voting to indict. See United States
v. Leverage Funding Systems, Inc., 637 F.2d 645, 649 (9th Cir. 1980) (prerequisites to valid
indictment are that "every grand jury session was attended by at least 16 jurors" and that
"at least 12 jurors vote to indict."); United States v. Alter, 482 F.2d 1016, 1029 n. 21 (9th
Cir. 1973) (ministerial matters like court's legal instructions to grand jury must be
disclosed).
30.

Identify by name every prospective government witness to be called at trial.

See Arizona v. Manypenny, 672 F.2d 761, 765 (9th Cir. 1982) (court has inherent authority
to order discovery of names of witnesses); United States v. Armstrong, 621 F.2d 951, 95455 (9th Cir. 1980); cf. United States v. Tucker, 716 F.2d 576, 583 (9th Cir. 1983)
(ineffective assistance of counsel to fail to interview government witnesses before trial);
Callahan v. United States, 371 F.2d 658, 660 (9th Cir. 1967) ("both sides have right to
interview witnesses before trial").
The government is requested to seek the above information from each federal and
state agency involved in this case. United States v. Osorio, 929 F.2d 753 (1st Cir. 1991);
United States v. Bryan, 868 F.2d 1032, 1036-37 (9th Cir. 1989).
The Prosecutor Has A Duty Of Inquiry
The prosecutor is requested to make personal and specific inquiry of each
government agent and agency in any way connected to the case for each of the above
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items, even if the agent or agency is outside the District of Oregon. Kyles v. Whitley, 514
U.S. 419, 437 (1995) (“the individual prosecutor has a duty to learn of any favorable
evidence known to the others acting on the government’s behalf in the case, including the
police”); United States v. Alvarez, 86 F.3d 901, 905 (9th Cir. 1996) (“the better practice is
for the prosecutor herself to review [surveillance notes for Brady Materials]”); United States
v. Wood, 57 F.3d 733, 737 (9th Cir. 1995) (prosecutor has duty to consult with FDA for
Brady material; United States v. Bryan, 868 F.2d 1032, 1036-37 (9th Cir. 1989) (prosecutor
deemed to have knowledge of, and access to, anything in possession, custody or control
of any federal agency evidence if outside district of prosecution); United States v. Santiago,
46 F.3d 885, 893-894 (9th Cir.) (government has access to Bureau of Prisons files on
inmates). But the FDA did. For Brady purposes, the FDA and the prosecutor were one.”).
United States v. Colima-Monge, 962 F. Supp. 1337, 1341 (D. Or. 1997) (documents held
by an interjurisdictional agency deemed within the possession, custody, or control of the
federal government). “[T]he prudent prosecutor will resolve doubtful questions in favor of
disclosure.” Kyles, 514 U.S. at 439 (quoting United States v. Agurs, 427 U.S. 97, 108
(1976)); Carriger v. Stewart, 132 F.3d 463, 479-80 (9th Cir. 1997) (“the prosecution has a
duty to learn of any exculpatory evidence known to others acting on the government’s
behalf”).
See also Demjanjuk v. Petrovsky, 10 F.3d 338, 353 (6th Cir. 1994) (in not disclosing
exculpatory evidence, government perpetrated fraud on the court by making a “the-righthand-did-not-know-what-the-left-hand-was-doing argument”); United States v. Osorio, 929
F.2d 753, 762 (1st Cir. 1991) (“the prosecutor is duty bound to demand compliance with
disclosure responsibilities by all relevant dimensions of the government”); United States v.
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Perdomo, 929 F.2d 967, 969-971 (3rd Cir. 1991) (United States Attorney responsible for
locating criminal record in local jurisdiction as well as NCIC records); United States v.
Endicott, 869 F.2d 452 455-56 (9th Cir. 1989) (knowledge of additional payments to witness
imputed to prosecutor); United States v. Butler, 567 F.2d 885, 891 (9th Cir. 1978)
(prosecutor responsible for promise by agent even if prosecutor did not know of it); United
States v. Bailleux, 685 F.2d 1105, 1113 (9th Cir. 1982) (tape in custody of F.B.I. is deemed
in custody of U.S. Attorney), receded from on other grounds by United States v. Miller, 874
F.2d 1255 (9th Cir. 1989); United States v. Brooks, 966 F.2d 1500, 1503 (D.C. Cir. 1992)
(prosecutor must search police files for information affecting credibility of police officer who
was key witness and who, after first trial, was found shot in her apartment with revolver in
presence of another police officer); United States v. Auten, 632 F.2d 478, 481 (5th Cir.
1980) (information in filed of federal agency is deemed in possession of prosecutor); United
States v. Jackson, 780 F.2d 1305, 1308 n. 2 (7th Cir. 1986) (FBI’s knowledge attributable
to prosecutor); Martinez v. Wainwright, 621 F.2d 184, 186-87 (5th Cir. 1980) (rap sheet in
medical examiner’s file is deemed in custody of prosecution); Barbee v. Warden, Md.
Penitentiary, 331 F.2d 842, 846 (4th Cir. 1964) (exculpatory ballistics report known only to
police deemed in possession of prosecutor); United States v. McCord, 509 F.2d 334, 342
n.14 (D.C. Cir. 1975) (en banc) (“prosecution” includes “all agencies of the federal
government involved in any way” in the case).
The Prosecutor Has A Duty Of Continuing Discovery
The government has a continuing duty to disclose the foregoing evidence as soon
as the government or any of its agents discovers its existence. See Mooney v. Holohan,
294 U.S. 103, 108 (1935) (prosecutor must disclose that witness had committed perjury
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even when he first learns this at trial); United States v. Chestang, 849 F.2d 528, 532 (11th
Cir. 1988) (continuing duty to disclose breached when prosecutor did not disclose fact that
witness would soon accept immunity offer).
The Ninth Circuit does not hesitate to “condemn” any prosecutorial breach of trust
respecting its duty to disclose arguably favorable evidence. United States v. McClintock,
748 F.2d 1278, 1285 (9th Cir. 1984). Any doubt about the need to disclose such evidence
must be resolved “in favor of disclosure.” United States v. Ramirez, 608 F.2d 1261, 1266
n.6 (9th Cir. 1979); Kyles v. Whitley, 514 U.S. 419, 439 (1995); United States v. Agurs, 427
U.S. 97, 108 (1976).
The duty to disclose encompasses even those documents and statements the
defense might already have. Gantt v. Roe, 389 F.3d 908, 913 (9th Cir. 2004) (“Though
defense counsel could have conducted his own investigation, he was surely entitled to rely
on the prosecution’s representation that it was sharing the fruits of the police
investigation.”); United States v. Howell, 231 F.3d 615, 625 (9th Cir. 2000) (“[t]he availability
of particular statements through the defendant himself does not negate the government’s
duty to disclose”).
Disclosure is required even if, in the government’s view, the evidence is not
admissible at trial. Spence v. Johnson, 80 F.3d 989, 1005 n.14 (5th Cir. 1996). United
States v. Sudikoff, 36 F. Supp. 2d 1196, 1201 (C.D. Cal. 1999) (Brady requires “the
disclosure of information that is likely to result in admissible evidence that would give the
jury a court a more complete basis for judging guilt or punishment”).
Should the prosecutor have a good faith doubt whether evidence should be
disclosed, he or she is required to ask the court for an in camera review. See United
Page 24 -

FIRST MOTION FOR DISCOVERY

States v. Scafe, 822 F.2d 928, 936 (10th Cir. 1987)(good faith belief that defendant’s
statements not discoverable does not excuse failure to disclose); United States v. Lehman,
756 F.2d 725, 729 (9th Cir. 1985) (prosecution must either disclose the material or submit
it to the court); United States v. Cadet, 727 F.2d 1453, 1470 (9th Cir. 1984) (“This
unfortunate contretemps could have been avoided had the United States Attorney’s Office
been willing to produce all Brady and Rule 16 material in a timely manner and to submit
material as to which there was any doubt for in camera review.”).
RESPECTFULLY SUBMITTED this

Page 25 -

FIRST MOTION FOR DISCOVERY

.

Federal Public Defender
101 SW Main Street, Suite 1700
Portland, OR 97204
Tel: (503) 326-2123
Fax: (503) 326-5524

Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

UNITED STATES OF AMERICA,
Plaintiff,
v.
,

DEFENDANT’S REPLY TO
GOVERNMENT’S RESPONSE TO
DEFENDANT’S POST-TRIAL
DISCOVERY MOTION AND
REQUEST FOR AN EVIDENTIARY
HEARING

Defendant.
EVIDENTIARY HEARING
REQUESTED

PRELIMINARY STATEMENT
This pleading only addresses issues related to discovery. It does not address any
substantive issue with regard to the Motion for New Trial or the Motion to Dismiss. A hearing is
scheduled to address the discovery issues on

Full briefing and a hearing on the

substantive issues with regard to the Motion for New Trial and the Motion to Dismiss will be set
for a later date.
INTRODUCTION
The parties agree on several of the legal principles that are applicable to the discovery
issues before the Court: the Court has discretion to order discovery and should exercise that
discretion sparingly; discovery should not be ordered when the defense makes only general
allegations; the defense should not be permitted to engage in a fishing expedition. See Wade v.
United States, 504 U.S. 181, 186 (1992); United States v. Velarde, 485 F.3d 553, 560 (10th Cir.
2007), both cited by the government at CR 530, p. 4. The parties disagree strongly, however,
about the applicability of those principles.
This Court should order discovery because this is the rare case in which the undisputed
facts establish serious irregularities by government actors. The material provided by the
government on

and the six declarations submitted by the government on
make clear that the government has violated

constitutional,

statutory, and rule-based rights and the orders of this Court by failing to provide critical
impeachment material. The issues before the Court do not involve a fishing expedition. Nor do
they involve any dispute between the parties about the core facts of the government’s violations.
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The only question that the Court must answer at this time is the remedy to which
is entitled.
The answer to the question of the need for discovery and appropriate remedy is based in
large part on the extent of the government’s misconduct. The material provided to date includes
strong evidence of misconduct warranting dismissal. As the declarations submitted by the
government on

make clear, evidence that can resolve that question is

contained in the government’s files.

should have access to those materials to

prove the extent of the violation. The importance of providing access to the material sought is
underscored by the fact that the material provided to date by the government is rife with
inconsistencies and incomplete accounts and statements strongly suggesting that more specific
information exists in the government files

seeks.

Contrary to the government’s view, the discovery sought is necessary because the
unusual facts before this Court clearly demonstrate: (1) this case is the “rare case,” contemplated
by Velarde, infra; (2) the defense is not making generalized allegations, but specific allegations;
and, (3) the defense is plainly not engaged in a mere fishing expedition based on mere hopes of
finding exculpatory evidence. The specific and extensive allegations
substantiated by government admissions that its agents violated

makes are
right to

discovery.
The parties also disagree about the applicability of the work-product privilege asserted by
the government. First, the cases relied upon by the government have nothing to do with the issue
currently before the Court. The questions that must be answered at this time do not involve
traditional pre-trial discovery matters. Rather, they involve actions of the government agents
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and prosecutors, many of which are documented in the notes, logs, computers, emails, and other
communications among the people whose actions are in question. Second, because the
government’s response and declarations rely on their internal written materials, logs, e-mails,
calendars, etc. it has waived any privileges that might otherwise apply.
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he failed in
his responsibilities. As stated in Kyles v. Whitley, 514 U.S. 419, 437-38 (1995):
While the definition of Bagley materiality in terms of the cumulative effect of
suppression must accordingly be seen as leaving the government with a degree of
discretion, it must also be understood as imposing a corresponding burden. On the
one side, showing that the prosecution knew of an item of favorable evidence
unknown to the defense does not amount to a Brady violation, without more. But
the prosecution, which alone can know what is undisclosed, must be assigned the
consequent responsibility to gauge the likely net effect of all such evidence and
make disclosure when the point of “reasonable probability” is reached. This in
turn means that the individual prosecutor has a duty to learn of any favorable
evidence known to the others acting on the government’s behalf in the case,
including the police. But whether the prosecutor succeeds or fails in meeting this
obligation (whether, that is, a failure to disclose is in good faith or bad faith, see
Brady, 373 U.S., at 87, 83 S.Ct., at 1196-1197), the prosecution's responsibility
for failing to disclose known, favorable evidence rising to a material level of
importance is inescapable.
(emphasis added). In conspiracy cases, similar conduct is often called “wilfull blindness” by the
government. See e.g. United States v. Jewell, 532 F.2d 697, 700 (9th Cir. 1976) (en banc)
(“(T)he rule is that if a party has a suspicion aroused but then deliberately omits to make further
enquiries, because he wishes to remain in ignorance, he is deemed to have knowledge.”)
(quoting G. Williams, Criminal Law: The General Part, s 57 at 157 (2d ed. 1961)).
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Many of the paragraphs in the discovery motion are directed at evidence that would
establish the extent of the violation of
Agent

and

rights in the interaction between
and, thereby, would assist the Court in determining the

appropriate remedy. Others are directed at evidence that would assist the Court in determining
the appropriate remedy based on the payments and 302 report issues.
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III.

THE LAW REQUIRES FULL DISCOVERY ON THE FACTS OF THIS CASE
BECAUSE
REQUESTS ARE NARROWLY TAILORED,
BASED ON ESTABLISHED FACTS, AND BECAUSE THE GOVERNMENT HAS
WAIVED WHATEVER PRIVILEGES IT ASSERTS
A.

When Government Misconduct Is at Issue And Its Attorneys And Agents
Are The Primary Witnesses, The Government May Not Hide Behind Work
Product Privileges.

The discovery issue before the Court involves concerns that are entirely distinguishable
from those present in most discovery disputes that arise pre-trial. The issue in dispute here is the
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conduct of the government attorneys and agents themselves, not statements of non-governmental
people. The relevant facts involve what government attorneys and agents knew, and did and said
to whom and when. The extent of the government’s failings in this unique situation also include
the nature and timing of communications between the case agents and the case attorneys. Those
facts are necessarily proven by the notes, logs, e-mails, and other communications of the
government employees. Unlike the normal situation, the government personnel are the relevant
witnesses to the issues in dispute.
The issue before the Court is also unique because the government acknowledges the core
underlying issue: it failed to provide

material to which he was entitled pre-trial.

This is not a situation in which a defendant speculates that he may have been the victim of an
improper government action. It is, rather, a situation in which that is known and the only issue is
the extent of the government’s mistakes or misconduct.
The government pleading fails to recognize that its attorneys and agents are the primary
witnesses to the conduct in question. As a result, the discovery motion is not overly broad.
While in the traditional sense it may touch on materials that are protected against disclosure by
Fed. R. Crim. P. 16(a)(2), in light of the allegations set forth in the Motion for New Trial and
Motion to Dismiss, the government cannot avoid disclosing information related to its own
misconduct.

has presented clear evidence that the prosecution violated the

Constitution. Discovery that is directly related to the failure of the prosecution to disclose the
information related to the payment and/or promise of payment to the

, including a review

of internal communications, is entirely appropriate. See infra, Ail.
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The law on discovery in this type of situation is relatively sparse. The Supreme Court
decision in United States v. Armstrong, 517 U.S. 456, 470 (1996), provides clear support for
disclosure of the material

seeks. The Supreme Court reviewed the decision of

the trial court granting discovery as to the defendant’s claim of selective prosecution. There the
Supreme Court held that the government files are not immune from discovery in cases where the
defense presents “some evidence tending to show the existence” of the essential elements of a
selective-prosecution claim. 517 U.S. at 469. The Court stated: “If discovery is ordered, the
Government must assemble from its own files, documents which might corroborate or refute the
defendant’s claim.” Armstrong, 517 U.S. at 468.
In United States v. Ail, No. CR 05-325-RE, 2007 WL 1229415 *2 (D. Or. Apr. 24, 2007),
Judge Redden ordered the government to produce the documents requested by the defense and
reviewed those in camera. Relying on Armstrong (517 U.S. at 470), Judge Redden found that
while “discovery in a criminal case is limited to information that is material to the ‘defendant’s
response to the Government’s case-in-chief,’ a defendant may obtain additional discovery if
there is a credible showing of ‘some evidence’ that the government has engaged in misconduct
which violates due process.”
Whatever presumption might ordinarily attach to the regularity of the government’s
actions has already been overcome in this case by the government’s admissions.
has presented “clear evidence to the contrary” to the presumption that the prosecutor here did not
violate the Constitution. See United States v. Siriprechapong, 181 F.R.D. 416, 424-25 (N.D.
Cal. 1998) (relying on Armstrong). There is no dispute that the government failed to disclose the
payments to the

and the offer of a payment to

. This is in direct violation
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of the due process clause of the Constitution. Brady v. Maryland, 373 U.S. 83 (1963); Giglio v.
United States, 405 U.S. 150 (1972).
The facts that led up to the failure to disclose are relevant to the motion to dismiss and
the motion for new trial. In Hayes v. Brown, 399 F.3d 972, 987 (9th Cir. 2005), the court, en
banc, considered the materiality of a prosecutor’s secret agreement (secret even from the
testifying witness) to drop felony charges against his star witness in a capital murder trial. It
found the prosecutor’s furtive conduct highly relevant and stated: “Presumably, the importance
to the State’s case of [the witness] James’s testimony is what initially led the prosecution to
make the secret deal; likewise, the importance to James’s credibility of his false testimony
regarding the absence of a deal is what led the prosecution to endeavor to keep that deal secret.”
These facts include what the proper procedures were and whether they were followed. “[I]t is
the government’s, not just the prosecutor’s, conduct which may give rise to a Brady violation . . .
[It] would undermine Brady by allowing the investigating agency to prevent production by
keeping a report out of the prosecutor’s hands until the agency decided the prosecutor ought to
have it, and by allowing the prosecutor to tell the investigators not to give him certain materials
unless he asked for them.” United States v. Zuno-Arce, 44 F.3d 1420, 1427 (9th Cir. 1995).
B.

When The Government Seeks To Justify Its Conduct Through Declarations
That Are Based On Written File Materials That Are Incomplete And
Inconsistent It Must Allow Access To The Supporting Documentation In Its
Files.

Disclosure of the material

seeks is necessary to ensure that his right to due

process is met. The government is seeking to have the Court accept at face value the
declarations it has filed and preclude

from testing the information presented.
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This procedure would violate fundamental notions of fairness and run contrary to all established
norms.
The government’s position is analogous to that of a witness who refuses to respond to
questions in cross-examination. See Denham v. Deeds, 954 F.2d 1501, 1503 (9th Cir. 1992)
(“[I]f the witness by invoking the privilege precludes inquiry into the details of his direct
testimony, there may be a substantial danger of prejudice because the defense is deprived of the
right to test the truth of his direct testimony . . .” )(quoting United States v. Cardillo, 316 F.2d
606, 611 (2d Cir. 1963)). The government cannot present its story to the defense and to this
Court and not have that account tested.
C.

The Government Has Waived Any Claim Of Privilege.

In its response to defendant's motion for discovery, the government relies upon Rule
16(a)(2) in an effort to shield its work product.

However, the

government clearly waived this privilege in the declarations submitted to the Court on

In United States v. Nobles, 422 U.S. 225 (1975), the Supreme Court held that the work
product doctrine protects agents for attorneys as well as attorneys. In United States v. Fort, 472
F.3d 1106, 1120 (9th Cir 2007), the Ninth Circuit explained that while internal documents
prepared by government attorneys and agents are normally protected by this rule, the “general
principles of waiver” apply. The court was also careful to explain that the case did not involve
an analysis of the government’s Brady or other disclosure obligations. Fort, 472 F.3d at 1110.
In Fort, the Court held that voluntary pretrial production of certain police reports did not
waive the government’s Rule 16(a)(2) protection. The present case is far different. In its
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declarations, government attorneys and agents repeatedly discussed the
substantive content of prosecution team meetings and internal government communications
concerning payments of cash to

and

specifically relied upon his “phone log,” and Mr.

Additionally, Agent
relied on his “personal daily log of

activity,” his “Outlook calendar”, his “working file on

” and on “certain internal

work-product memoranda and emails generated during the litigation of this case.”
at

Decl.

Decl. at ¶ 2 (
Nobles involved an agent of an attorney, an investigator, testifying as a witness. The

Supreme Court articulated the general principle of waiver:
The privilege derived from the work-product doctrine is not absolute. Like other
qualified privileges, it may be waived. Here respondent sought to adduce the
testimony of the investigator and contrast his recollection of the contested
statements with that of the prosecution’s witnesses. Respondent, by electing to
present the investigator as a witness, waived the privilege with respect to matters
covered in his testimony. Respondent can no more advance the work-product
doctrine to sustain a unilateral testimonial use of work-product materials than he
could elect to testify in his own behalf and thereafter assert his Fifth Amendment
privilege to resist cross-examination on matters reasonably related to those
brought out in direct examination.
422 U.S. at 239-40.
Since Fort, supra, holds that the “general principles of waiver” apply to Rule 16(a)(2),
the government cannot be permitted to sustain its unilateral testimonial use of its work-product
materials. This Court should allow defendant's request for discovery.
D.

The Law Cited By The Government Supports Discovery In This Case.

While the government has belatedly made disclosures of critical impeaching information,
this disclosure does not negate the concern that there may be additional information that should
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be revealed to the defense. As the Ninth Circuit recognized in United States v. Blanco, 392 F. 3d
382, 387-89 (9th Cir. 2004), concerns can exist as to whether there is additional Brady and
Giglio material that has yet to be disclosed to the defense.
We believe the better course is to flush out the truth from behind the
government’s veil an then determine what to do with it in the light of its
implications, if any, with respect to Cabrera-Diaz’s credibility. Moreover, the
government should be required under these circumstances, for prophylactic
reasons at least, to demonstrate whether it discharged its obligations under Brady
v. Maryland and Giglio to provide the defense with material exculpatory evidence
within the government’s possession, including evidence that could have been
used to impeach the informant’s credibility. . .[W]e may be dealing with the “tip
of an iceberg” of other evidence that should have been revealed . . . Thus,
resolution of this matter is best served by the light of a hearing, not the darkness
of an assumption on appeal.
Blanco, 392 F.3d at 393 (quoting United States v. Bernal-Obeso, 989 F.2d 331, 332 (9th Cir.
1993))(emphasis added).
Review of the law cited by the government supports the conclusion that
case is the rare case in which discovery should be ordered. See, e.g., Velarde, supra (court found
that the district court should have granted discovery because the circumstances of that case
warranted it). In Velarde, just before the defendant’s second trial for sexually abusing a minor,
the victim falsely accused a school teacher and vice principal of inappropriately touching her.
485 F.3d at 554-55. A school investigation took place, and it was determined that it was false.
The teacher’s union representative told the FBI about the false accusation before the second trial
began and reminded the FBI agent about his legal obligation to fully disclose this type of
evidence. The defendant did not learn about this until years after his second trial. The union
representative wrote an affidavit relaying the above, and the government countered with an
affidavit reporting that the FBI agent never had a conversation with the union representative nor
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did he know about the false accusations from a second source. The circuit court recognized that
based on what the defendant had by way of affidavit was probably not enough to hold an
evidentiary hearing without more information. Velarde, 485 F.3d at 560. The court concluded
that the case presented the circumstances in which discovery is appropriate. Id.
The government cites to several cases where discovery was not granted. These cases all
reflect factual situations that are vastly different in nature and involve far less evidence of
government action compared to the present case. In Wade, the Supreme Court agreed that
discovery was not warranted because the defendant did not meet the appropriate threshold
because “[h]e has never alleged, much less claimed to have evidence tending to show, that the
Government refused to file a motion for suspect reasons such as his race or religion.” 504 U.S.
at 186. United States v. Thompson, 335 Fed. Appx. 876, 878-79 (11th Cir. June 30, 2009)
involved a situation where many years after the defendant’s conviction, the police officers (from
defendant’s case) were convicted of several civil rights violations in a case entirely unrelated to
defendant’s case. The court found that the defendant presented no evidence that any of the
officers behaved badly during any part of the defendant’s case. Thompson, 335 Fed. Appx. at
881. Therefore, the defendant should not get a new trial, nor an evidentiary hearing. Thompson,
335 Fed. Appx. at 881.
As cited above, Judge Redden held in Ail, 2007 WL 1229415 *3 that “to obtain discovery
in support of an outrageous misconduct claim, a ‘defendant must present “clear evidence to the
contrary” to the presumption that the prosecutor has not violated the Constitution.’” Judge
Redden, after ordering the government to provide numerous materials to be reviewed in camera,
found that upon review of the documents, the defendants’ contention that the government’s
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facilitation of transactions involving stolen merchandise did not sufficiently demonstrate “clear
evidence” of outrageous governmental misconduct so as to compel the government to disclose
all internal documents related to the investigation. Ail, 2007 WL 1229415 *4.
Unlike the defendants in the cases cited by the government,

has presented

clear evidence to support the claim that the government has violated the Constitution. Discovery
is necessary in this rare case.
E.

An Evidentiary Hearing Is Required.
agrees with the government that the decision to hold a hearing or proceed

by affidavit is within the discretion of the trial court. But, contrary to the government’s position,
the Brady issue in this case cannot be resolved by declaration/affidavit alone. Discovery must be
ordered, subpoenas issued, and an evidentiary hearing must be held. There are several factual
assertions in this case that cannot be resolved via declaration/affidavit. Some of these have been
identified above.
Most importantly, the issue of payment of a government witness is not cumulative of
anything presented at trial, nor can it be claimed that the government was unaware of these facts.
United States v. Nace, 561 F.2d 763, 772 (9th Cir. 1977) (no need to hold a hearing because the
statement was simply “further impeachment” evidence, of which the prosecution had no
knowledge of); United States v. Alexander, 695 F.2d 398, 402 (9th Cir. 1982) (proceeding by
affidavit acceptable because the impeaching evidence was cumulative as that witnesses was
already impeached at trial by another witness); United States v. Colacuricio, 499 F.2d 1401,
1406 (9th Cir. 1974)(court held an evidentiary hearing even though third person statement was a
weak showing in the motion for new trial). The Brady violation has not been cured by the
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government’s disclosure of the bare facts of the violation. Further examination, by way of
discovery and an evidentiary hearing is necessary to determine the extent of the Brady violation
in this case.
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Assistant Federal Public Defenders
101 S.W. Main Street, Suite 1700
Portland, Oregon 97204
(503) 326-2123 Telephone
(503) 326-5524 Facsimile

Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
PORTLAND DIVISION
UNITED STATES OF AMERICA,
Plaintiff,

DEFENDANT’S RENEWED MOTION
TO DISMISS INDICTMENT

v.

Defendant.
NOW COMES the defendant,
, and

by and through his attorneys,
, and moves the Court for an order dismissing the Indictment

based on this Court’s supervisory powers and due process because the federal Bureau of Prisons has
suppressed exculpatory evidence.
On

during the luncheon hour after the selection of the jury and moments

before opening statements, the government furnished defense counsel with approximately 27
documents. The Court recognized the parties were unable to thoroughly review the materials and
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the Court granted the defendant’s motion for a more comprehensive Adverse Inference jury
instruction. Officer

testified and was discharged. Additional witnesses testified. After the

day’s trial, the defense has learned the following:
1.

filed a claim for damages and injuries he alleged to have suffered while
he was escorted in handcuffs across the compound at FCI Sheridan after the incident
involving Officer

. See Exhibit A. Officer

has admitted on the stand that he

was involved in the “take down” of

alleged in the

claim for damages that he was injured by Officer
compound. Officer

has admitted that he was involved. Officer

the videos as being involved. Lt.
Officer
2.

Lt.

while being escorted across the
is depicted on

is depicted in the video touching or grabbing

and escorting him away from the take down.
in his tort claim investigation advises that he received memoranda “submitted

by the staff and by witnesses that indicate Officer
the escort procedures.”

See Exhibit B.

memorandum to Lt.

was not escorting or helping with

Additionally, Lt.

stating as follows: “On

has submitted a
Officer

and

I were not involved in the incident that required staff to take the inmate to the ground and
apply leg restraints. Officer

and I were at the Metal Detection Building (metal shack)

where he was briefing me on the previous incident.” See Exhibit C. This memorandum is
in direct contradiction of video and witness testimony at trial. This memorandum was
submitted to defeat

tort claim and resulted in the termination of the tort

claim investigation.
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THE INDICTMENT SHOULD BE DISMISSED BECAUSE THE SUPPRESSION OF
EXCULPATORY EVIDENCE REQUIRES THE EXERCISE OF THIS COURT’S
SUPERVISORY POWERS AND VIOLATED DUE PROCESS.
An indictment may be dismissed on two grounds: (1) “outrageous government conduct if the
conduct amounts to a due process violation”; or (2) “if the conduct does not rise to the level of a due
process violation, the court may nonetheless dismiss under it supervisory powers.” United States
v. Chapman, 524 F.3d 1073, 1084 (9th Cir. 2008) (citing United States v. Barrera-Moreno, 951 F.
2d 1089, 1091 (9th Cir. 1991)).
To dismiss on the first ground, “the Government’s conduct must be so grossly shocking and
so outrageous as to violate the universal sense of justice.” United States v. Smith, 924 F.2d 889, 897
(9th Cir. 1991) (citations omitted). Regarding the second ground, the district court may exercise its
supervisory power “‘to implement a remedy for the violation of a recognized statutory or
constitutional right; to preserve judicial integrity by ensuring that a conviction rests on appropriate
considerations; and to deter future illegal conduct.’” Chapman, 524 F.3d at 1085 (citations omitted).
“[A] court may dismiss an indictment under its supervisory powers only when the defendant suffers
‘substantial prejudice,’ and where ‘no lesser remedial action is available.’” Chapman, 524 F.3d at
1087 (citations omitted). Applying Chapman in United States v. Fitzgerald, 615 F.Supp. 2d 1156,
1159 (S.D. Cal. 2009), the court ordered dismissal for a Brady violation. Its discussion reiterated
that government conduct need not be intentional to be flagrant. Id. Instead, “reckless disregard”
satisfied the standard for dismissal. Id.
In every case, “[T]he prosecutor is deemed to have knowledge of and access to anything in
the custody or control of any federal agency participating in the same investigation of the
defendant.” United States v. Zuno-Arce, 44 F.3d 1420, 1427 (9th Cir. 1995); see United States v.
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Blanco, 392 F.3d 382, 388 (9th Cir. 2004) (“Exculpatory evidence cannot be kept out of the hands
of the defense just because the prosecutor does not have it, where an investigating agency does.”);
Carriger v. Stewart, 132 F.3d 463, 480 (9th Cir. 1997) (en banc) (“Because the prosecution is in a
unique position to obtain information known to other agents of the government, it may not be
excused from disclosing what it does not know but could have learned.”); Zuno-Arce, 44 F.3d at
1427 (“it is the government’s, not just the prosecutor’s conduct which may give rise to a Brady
violation.”)
In the present case, the Court has repeatedly ordered production of internal Bureau of
Prisons’ documents regarding this incident. This Court has already taken intermediate corrective
action to the failure to maintain files. Several witnesses, including complaining witness Officer
, have already left the stand without being subject to cross-examination regarding this
material. This evidence of a cover-up cannot be appropriately investigated in the middle of the trial.
The documents are unquestionably exculpatory. No remedy other than dismissal is appropriate.
Based on the foregoing, defendant moves to dismiss the Indictment.
Respectfully submitted on
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Federal Public Defender
101 SW Main Street, Suite 1700
Portland, OR 97204
Tel: (503) 326-2123
Fax: (503) 326-5524

Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
UNITED STATES OF AMERICA,
Plaintiff,
v.
,

MOTION TO COMPEL THE
GOVERNMENT TO UTILIZE THE
MUTUAL LEGAL ASSISTANCE
TREATY ON BEHALF OF
AND/OR TO ISSUE
LETTERS ROGATORY

Defendant.
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Defendant,

through his attorneys, Federal Public Defender
hereby moves the Court to order the government

to use the Mutual Legal Assistance Treaty (MLAT) process and its resources to assist him
in securing necessary witnesses and documents overseas. Alternatively,
seeks issuance of the attached Letter Rogatory to the

Republic

. Exhibit A.

The letter rogatory process to obtain the presence of witnesses at the trial in this case. In
the alternative,

seeks to use the letters rogatory process to take depositions

of the witnesses in their home country or elsewhere.

also seeks to use the

letter rogatory as a formal means of investigation and interviewing potential witnesses in
.
As set out below, the government has utilized its international agreements to obtain
evidence in this case.

is aware of highly exculpatory information that is

central to this case but can only be obtained through the use of international agreements
and diplomatic processes.

is aware of two distinct vehicles through which

he could obtain the necessary evidence. One involves assistance from the government,
the other solely involves the Court’s exercise of its authority through the letter rogatory
process.

believes that utilization of the government’s MLAT authority would

be a far more efficient process and presents the arguments in support of the Court’s
directing the government’s cooperation in point II. In point III, he sets out support for use
of the letter rogatory process.
Defense counsel have requested the government’s cooperation and are still
awaiting a response.
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II.

THE GOVERNMENT SHOULD BE COMPELLED TO UTILIZE THE MLAT WITH
THE
REPUBLIC OF
IN ORDER TO FACILITATE THE
APPEARANCE OF SEVERAL FOREIGN DEFENSE WITNESSES AT
TRIAL.
A.

The Government Should Be Ordered To Use The MLAT To Compel
, His Son, And Employee To Appear As A Witness In
Trial Or, In The Alternative, To Be Deposed In
And
To Assist In Locating

The MLAT process exists to be utilized by the United States government and other
countries to obtain witnesses and evidence to further their investigations in prosecutions
in criminal cases. As a general proposition, the MLAT process is defined as one that is
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available to the government but not to defense counsel. See Linda F. Ramirez, Federal
Law Issues In Obtaining Evidence Abroad - Part One, 31 June Champ. 28, 31, 2007.
When, however, the government utilizes the MLAT, or other diplomatic process, to obtain
witnesses and evidence from foreign countries, due process requires that similar process
be made available to the defense. See U.S. Const. Amend. VI (“the accused shall enjoy
the right . . . to have compulsory process for obtaining witnesses in his favor”). If the
government is not willing to utilize such process, then the law requires that evidence
obtained by the government through such means be excluded.
While there is no law directly on point regarding the government’s use of the MLAT
or other diplomatic process to procure witnesses and evidence, when it refuses to assist
the defense in the same manner, direct and analogous authority from the Ninth Circuit
compels the Court to either order the government’s participation as requested by the
defense or exclude all evidence it has obtained overseas through similar process. The
seminal case on this issue in the Ninth Circuit arose from this district, United States v.
Westerdahl, 945 F.2d 1083, 1086-87 (9th Cir. 1991). In that case, the government had
granted immunity to a witness but refused a defense request to exercise its authority to
grant immunity to a defense witness. The Ninth Circuit held that to permit the government
to utilize its executive power in this manner would distort the fact-finding process and
reversed Mr. Westerdahl’s conviction. Upon remand, the district court was directed to
consider one of two options, “if the district court determines that prosecutorial misconduct
prevented defense witness Goldsberry from giving relevant testimony, the court shall either
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order a judgment of acquittal or grant any government request for use immunity for
Goldsberry.” 945 F.2d at 1088.
A series of Ninth Circuit cases have upheld the principle fully articulated in
Westerdahl, most recently in United States v. Straub, 538 F.3d 1147, 1156-65 (9th Cir.
2008). There, the court reiterated that the government’s refusal to grant immunity to a
defense witness denies the defendant a fair trial when (1) the witness’s testimony would
have been relevant, and (2) either (a) the prosecution intentionally caused the defense
witness to invoke the Fifth Amendment right against self-incrimination with the purposes
of distorting the fact-finding process; or (b) the prosecution granted immunity to a
government witness in order to obtain that witness’s testimony, but denied immunity to a
defense witness whose testimony would have directly contradicted that of the
government’s witness, with the effect of so distorting the fact-finding process that the
defendant was denied his due process right to a fundamentally fair trial. Straub, 538 F.3d
at 1162. See also, Westerdahl, 945 F.2d at 1087 (recognizing that the second prong is
met when an non-immunitized defense witness’s testimony would conflict with the
government’s immunitized witness because without the defense witness the fact-finding
is distorted).
In both the immunity and diplomatic contexts, the Executive branch of the
government is generally perceived as exercising exclusive authority and full discretion.
Straub, 538 F.3d at 1156 (quoting United States v. Alessio, 528 F.2d 1079, 1081-82 (9th
Cir. 1976). The principles articulated in Westerdahl and Straub are equally applicable in
the diplomatic context as they are in the immunity context. The fundamental due process
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and counsel rights are the same in both settings. As a result, what is normally purely a
government prerogative, is cabined by the requirements of the Fifth and Sixth
Amendments.
The facts available to this Court establish that the Westerdahl and Straub criteria
are met. The evidence

seeks to obtain is indisputably relevant – it goes

directly to the core aspects of the indictment. The evidence is directly contradictory of the
government’s evidence.

his son and employee will establish that there is

nothing sinister about his donation, the manner in which the donation was made, and the
routing of the donation. This contradicts the evidence the government has indicated it will
seek to introduce from the

Federation exhibits and witnesses.

To permit the government to use its authority to produce information from abroad,
but fail to require it to utilize the MLAT to allow the defense to produce witness and
evidence that conflicts or contradicts the government’s case, would distort the fact-finding
process and deny
B.

his due process right to a fair trial.

The Court Should Order Use Of The MLAT By “Walled Off” Government
Counsel And Investigators

The Court may order the government to utilize the MLAT in a variety of ways.
Given the Sixth Amendment and confidentiality concerns, the most effective way to
accomplish the securing of investigation, testimony, and exhibits would be for an attorney
and investigator within the United States government to act on

behalf in

a manner in which he is “walled off” from the attorneys and investigators directly involved
in this prosecution. Such a procedure has been used in a number of cases. Attached as
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Exhibit D are an order and letter describing the use of “walled off” counsel in United Sates
v. El Hindi.
The walled off procedure is straightforward. First, an attorney within the United
States government would act on behalf of
the government attorneys prosecuting

and would be “walled-off” from
. This walled-off attorney would use

the MLAT to compel each witness to appear for

trial as a defense witness,

or to appear for a deposition
III.

LETTERS ROGATORY
A.

Letter Rogatory For In-Court Testimony

The letters rogatory process is available to tribunals in the United States as a
method for obtaining evidence in foreign countries or as a means of requesting the
assistance of foreign authorities in investigating a case pending in this country. See 28
U.S.C. § 1781(a)(2) (“The Department of State has power, directly, or through suitable
channels . . . (2) to receive a letter rogatory issued, or request made, by a tribunal in the
United States, to transmit it to the foreign or international tribunal . . . and to receive and
return it after execution.”). Letters rogatory may be issued by United States District Courts
on behalf of defendants in criminal cases in order to secure in court testimony. See 28
U.S.C. § 1781(a)(2). See also, United States v. Korogodsky, 4 F.Supp.2d 262 (S.D.N.Y.
1998) (district courts can issue letters rogatory on behalf of defendants in criminal cases);
United States v. Staples, 256 F.2d 290, 292 (9th Cir. 1958) (stating that “[t]his Court, like
all courts of the United States, has inherent power to issue Letters Rogatory”); United
States v. Reagan, 453 F.2d 165, 172 (6th Cir. 1971) (stating that 28 U.S.C. § 1781
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impliedly recognizes “the power of federal courts to transmit letters rogatory to foreign
tribunals”); United States v. Steele, 685 F.2d 793, 809 (3d Cir. 1982) (stating that a federal
district court in a criminal case has the power to issue requests for international judicial
assistance or letters rogatory by virtue of Rule 28(b) of the Federal Rules of Civil
Procedure, which is made applicable to criminal cases through Rule 15 of the Federal
Rules of Criminal Procedure).
Here,

seeks to use the letters rogatory process as he would a Rule

17 subpoena to secure the presence of witnesses at his trial and to obtain the assistance
of the

authorities in investigation of this case in much the same way that the

government obtains such assistance through MLAT requests.
Here, it is without dispute that the testimony of
are relevant. It is the donation made by

, his son, and employee

in February

issue in both counts of the Indictment against

, that is directly at

The facts surrounding

donation and the involvement of his son and employee are directly related to the
facts alleged in the Indictment. See Ex. C. Therefore, in the interests of justice, this Court
may and should issue the Letters Rogatory on behalf of
B.

.

Letters Rogatory For Depositions

An alternative route exists to secure the testimony described above. Rather than
seeking their appearance in the United States, the Court could order that the witnesses be
deposed in

rather than appear at trial. Fed. R. Crim. P. 15(e) through Fed. R. Civ.

P. 28(b), authorizes the Court to issue letters rogatory to a foreign citizen to be deposed.
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The rule authorizes depositions in order to preserve testimony for trial for reasons
of exceptional circumstances and in the interest of justice. Fed.R.Crim.P. 15(a)(1). Under
Fed.R.Crim.P. 15(e), depositions must be taken in the same manner as a deposition in a
civil action. For civil actions, Fed.R.Civ.P. 28(b)(1) sets forth how depositions may be
taken in a foreign country: (A) under an applicable treaty or convention; (B) under a letter
of request; (C) on notice, before a person authorized to administer oaths either by federal
law or by the law in the place of examination; (D) before a person commissioned by the
Court to administer any necessary oath and take testimony.
While the district courts are given broad discretion, they are directed to inquire into
the materiality of the testimony sought and the unavailability at trial of the witnesses sought
to be deposed. Two district court cases are particularly helpful. United States v. Trout, 633
F.Supp. 150 (N.D. Ca. 1985), and United States v. Jefferson, 594 F.Supp. 2d 655 (E. D.
Va 2009).

Both contain thorough discussions of the circumstances under which

depositions should be ordered of foreign witnesses.
First, the Court should consider the materiality of the testimony sought. Jefferson,
594 F. Supp. 2d at 668. Second, the Court should consider whether the witness would be
unavailable for trial. These issues are not, however, conclusive. As the Ninth Circuit has
stated, they are more conclusive of the admissibility of a deposition, than the propriety of
ordering that one be taken. United States v. Omene, 143 F. 3d 1167, 1170 (9th Cir. 1998).
As stated on the question of unavailability for trial testimony in United States v. Gianis,
2008 WL 750587, *2 ( March 18, 2008), the fact that a person is beyond the subpoena
power of the court supports granting a deposition even if the person might eventually
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decide to appear voluntarily. The Court may also consider such factors as any danger to
government officials in the taking of a deposition. See United States v. Olafson, 213 F.3d
435, 442 (9th Cir. 2000).
In determining potential unavailability, a proponent of a deposition need not obtain
an affidavit from the witness. Jefferson, 594 F. Supp, at 665-66. Unavailability can be
established from other circumstances.
Exceptional circumstances exist requiring that

be deposed. As stated

above, there should be no question but the testimony sought is highly exculpatory on the
central issue in the case. There are no alternative witnesses. Because the witnesses are
living in

and not United States citizens, they cannot be subpoenaed to appear at
trial. Gianis, *2.

has shown that he will comply with

authorities by his participation in the interview recorded in the FBI 302.
however, been willing to cooperate with
without the assitance of
to locate
permitting

investigators in their approach

authorities. Nor was his son.

. Therefore,
to depose the

has not,

was not able

relies on this Court to issue an order
and

in

or in

they are willing to travel there.
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MEMORANDUM FOR DEPARTMENT PROSECUTORS
Monday, January 4, 2010

FROM:

David W. Ogden
Deputy Attorney General

SUBJECT: Guidance for Prosecutors Regarding Criminal Discovery
The discovery obligations of federal prosecutors are generally established by Federal Rules of Criminal
Procedure 16 and 26.2, 18 U.S.C. §3500 (the Jencks Act), Brady v. Maryland, 373 U.S. 83 (1963), and
Giglio v. United States, 405 U.S. 150 (1972). In addition, the United States Attorney’s Manual describes
the Department’s policy for disclosure of exculpatory and impeachment information. See USAM §95.001. In order to meet discovery obligations in a given case, Federal prosecutors must be familiar with
these authorities and with the judicial interpretations and local rules that discuss or address the
application of these authorities to particular facts. In addition, it is important for prosecutors to
consider thoroughly how to meet their discovery obligations in each case. Toward that end, the
Department has adopted the guidance for prosecutors regarding criminal discovery set forth below. The
guidance is intended to establish a methodical approach to consideration of discovery obligations that
prosecutors should follow in every case to avoid lapses that can result in consequences adverse to the
Department’s pursuit of justice. The guidance is subject to legal precedent, court orders, and local rules.
It provides prospective guidance only and is not intended to have the force of law or to create or confer
any rights, privileges, or benefits. See United States v. Caceres, 440 U.S. 741 (1979).
The guidance was developed at my request by a working group of experienced attorneys with expertise
regarding criminal discovery issues that included attorneys from the Office of the Deputy Attorney
General, the United States Attorneys’ Offices, the Criminal Division, and the National Security Division.
The working group received comment from the Office of the Attorney General, the Attorney General’s
Advisory Committee, the Criminal Chiefs Working Group, the Appellate Chiefs Working Group, the
Professional Responsibility Advisory Office, and the Office of Professional Responsibility. The working
group produced this consensus document intended to assist Department prosecutors to understand
their obligations and to manage the discovery process.

Report a Crime
Get a Job
Locate a Prison, Inmate, or Sex Offender

By following the steps described below and being familiar with laws and policies regarding discovery
obligations, prosecutors are more likely to meet all legal requirements, to make considered decisions
about disclosures in a particular case, and to achieve a just result in every case. Prosecutors are
reminded to consult with the designated criminal discovery coordinator in their office when they have
questions about the scope of their discovery obligations. Rules of Professional Conduct in most
jurisdictions also impose ethical obligations on prosecutors regarding discovery in criminal cases.
Prosecutors are also reminded to contact the Professional Responsibility Advisory Office when they
have questions about those or any other ethical responsibilities.

Apply for a Grant
Submit a Complaint
Report Waste, Fraud, Abuse or
Misconduct to the Inspector General
Find Sales of Seized Property

Department of Justice Guidance for Prosecutors Regarding Criminal Discovery

Find Help and Information for Crime
Victims

Step 1: Gathering and Reviewing Discoverable Information1

Register, Apply for Permits, or Request
Records

A. Where to look–The Prosecution Team

Identify Our Most Wanted Fugitives

Department policy states:

Find a Form

It is the obligation of federal prosecutors, in preparing for trial, to seek all exculpatory and
impeachment information from all members of the prosecution team. Members of the prosecution
team include federal, state, and local law enforcement officers and other government officials
participating in the investigation and prosecution of the criminal case against the defendant.

Report and Identify Missing Persons
Contact Us

USAM §9-5.001. This search duty also extends to information prosecutors are required to disclose
under Federal Rules of Criminal Procedure 16 and 26.2 and the Jencks Act.
In most cases, “the prosecution team” will include the agents and law enforcement officers within the
relevant district working on the case. In multi-district investigations, investigations that include both
Assistant United States Attorneys and prosecutors from a Department litigating component or other
United States Attorney’s Office (USAO), and parallel criminal and civil proceedings, this definition will
necessarily be adjusted to fit the circumstances. In addition, in complex cases that involve parallel
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proceedings with regulatory agencies (SEC, FDIC, EPA, etc.), or other non-criminal investigative or
intelligence agencies, the prosecutor should consider whether the relationship with the other agency is
close enough to make it part of the prosecution team for discovery purposes.
Some factors to be considered in determining whether to review potentially discoverable information
from another federal agency include:
• Whether the prosecutor and the agency conducted a joint investigation or shared resources
related to investigating the case;
• Whether the agency played an active role in the prosecution, including conducting arrests or
searches, interviewing witnesses, developing prosecutorial strategy, participating in targeting
discussions, or otherwise acting as part of the prosecution team;
• Whether the prosecutor knows of and has access to discoverable information held by the agency;
• Whether the prosecutor has obtained other information and/or evidence from the agency;
• The degree to which information gathered by the prosecutor has been shared with the agency;
• Whether a member of an agency has been made a Special Assistant United States Attorney;
• The degree to which decisions have been made jointly regarding civil, criminal, or administrative
charges; and
• The degree to which the interests of the parties in parallel proceedings diverge such that
information gathered by one party is not relevant to the other party.
Many cases arise out of investigations conducted by multi-agency task forces or otherwise involving
state law enforcement agencies. In such cases, prosecutors should consider (1) whether state or local
agents are working on behalf of the prosecutor or are under the prosecutor’s control; (2) the extent to
which state and federal governments are part of a team, are participating in a joint investigation, or are
sharing resources; and (3) whether the prosecutor has ready access to the evidence. Courts will
generally evaluate the role of a state or local law enforcement agency on a case-by-case basis. Therefore,
prosecutors should make sure they understand the law in their circuit and their office’s practice
regarding discovery in cases in which a state or local agency participated in the investigation or on a
task force that conducted the investigation.
Prosecutors are encouraged to err on the side of inclusiveness when identifying the members of the
prosecution team for discovery purposes. Carefully considered efforts to locate discoverable
information are more likely to avoid future litigation over Brady and Giglio issues and avoid surprises
at trial.
Although the considerations set forth above generally apply in the context of national security
investigations and prosecutions, special complexities arise in that context. Accordingly, the Department
expects to issue additional guidance for such cases. Prosecutors should begin considering potential
discovery obligations early in an investigation that has national security implications and should also
carefully evaluate their discovery obligations prior to filing charges. This evaluation should consider
circuit and district precedent and include consultation with national security experts in their own
offices and in the National Security Division.
B. What to Review
To ensure that all discovery is disclosed on a timely basis, generally all potentially discoverable material
within the custody or control of the prosecution team should be reviewed2. The review process should
cover the following areas:
1. The Investigative Agency’s Files: With respect to Department of Justice law enforcement agencies,
with limited exceptions3, the prosecutor should be granted access to the substantive case file and any
other file or document the prosecutor has reason to believe may contain discoverable information
related to the matter being prosecuted.4 Therefore, the prosecutor can personally review the file or
documents or may choose to request production of potentially discoverable materials from the case
agents. With respect to outside agencies, the prosecutor should request access to files and/or
production of all potentially discoverable material. The investigative agency’s entire investigative file,
including documents such as FBI Electronic Communications (ECs), inserts, emails, etc. should be
reviewed for discoverable information. If such information is contained in a document that the agency
deems to be an “internal” document such as an email, an insert, an administrative document, or an EC,
it may not be necessary to produce the internal document, but it will be necessary to produce all of the
discoverable information contained in it. Prosecutors should also discuss with the investigative agency
whether files from other investigations or non-investigative files such as confidential source files might
contain discoverable information. Those additional files or relevant portions thereof should also be
reviewed as necessary.
2. Confidential Informant (CI)/Witness (CW)/Human Source (CHS)/Source (CS) Files: The credibility
of cooperating witnesses or informants will always be at issue if they testify during a trial. Therefore,
prosecutors are entitled to access to the agency file for each testifying CI, CW, CHS, or CS. Those files
should be reviewed for discoverable information and copies made of relevant portions for discovery
purposes. The entire informant/source file, not just the portion relating to the current case, including
all proffer, immunity and other agreements, validation assessments, payment information, and other
potential witness impeachment information should be included within this review.
If a prosecutor believes that the circumstances of the case warrant review of a non-testifying source’s
file, the prosecutor should follow the agency’s procedures for requesting the review of such a file.
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Prosecutors should take steps to protect the non-discoverable, sensitive information found within a CI,
CW, CHS, or CS file. Further, prosecutors should consider whether discovery obligations arising from
the review of CI, CW, CHS, and CS files may be fully discharged while better protecting government or
witness interests such as security or privacy via a summary letter to defense counsel rather than
producing the record in its entirety.
Prosecutors must always be mindful of security issues that may arise with respect to disclosures from
confidential source files. Prior to disclosure, prosecutors should consult with the investigative agency to
evaluate any such risks and to develop a strategy for addressing those risks or minimizing them as
much as possible, consistent with discovery obligations.
3. Evidence and Information Gathered During the Investigation: Generally, all evidence and
information gathered during the investigation should be reviewed, including anything obtained during
searches or via subpoenas, etc. As discussed more fully below in Step 2, in cases involving a large
volume of potentially discoverable information, prosecutors may discharge their disclosure obligations
by choosing to make the voluminous information available to the defense.
4. Documents or Evidence Gathered by Civil Attorneys and/or Regulatory Agency in Parallel Civil
Investigations: If a prosecutor has determined that a regulatory agency such as the SEC is a member of
the prosecution team for purposes of defining discovery obligations, that agency’s files should be
reviewed. Of course, if a regulatory agency is not part of the prosecution team but is conducting an
administrative investigation or proceeding involving the same subject matter as a criminal
investigation, prosecutors may very well want to ensure that those files are reviewed not only to locate
discoverable information but to locate inculpatory information that may advance the criminal case.
Where there is an ongoing parallel civil proceeding in which Department civil attorneys are
participating, such as a qui tam case, the civil case files should also be reviewed.
5. Substantive Case-Related Communications: “Substantive” case-related communications may contain
discoverable information. Those communications that contain discoverable information should be
maintained in the case file or otherwise preserved in a manner that associates them with the case or
investigation. “Substantive” case-related communications are most likely to occur (1) among
prosecutors and/or agents, (2) between prosecutors and/or agents and witnesses and/or victims, and
(3) between victim-witness coordinators and witnesses and/or victims. Such communications may be
memorialized in emails, memoranda, or notes. “Substantive” communications include factual reports
about investigative activity, factual discussions of the relative merits of evidence, factual information
obtained during interviews or interactions with witnesses/victims, and factual issues relating to
credibility. Communications involving case impressions or investigative or prosecutive strategies
without more would not ordinarily be considered discoverable, but substantive case-related
communications should be reviewed carefully to determine whether all or part of a communication (or
the information contained therein) should be disclosed.
Prosecutors should also remember that with few exceptions (see, e.g., Fed.R.Crim.P. 16(a)(1)(B)(ii)),
the format of the information does not determine whether it is discoverable. For example, material
exculpatory information that the prosecutor receives during a conversation with an agent or a witness is
no less discoverable than if that same information were contained in an email. When the discoverable
information contained in an email or other communication is fully memorialized elsewhere, such as in
a report of interview or other document(s), then the disclosure of the report of interview or other
document(s) will ordinarily satisfy the disclosure obligation.
6. Potential Giglio Information Relating to Law Enforcement Witnesses: Prosecutors should have
candid conversations with the federal agents with whom they work regarding any potential Giglio
issues, and they should follow the procedure established in USAM §9-5.100 whenever necessary before
calling the law enforcement employee as a witness. Prosecutors should be familiar with circuit and
district court precedent and local practice regarding obtaining Giglio information from state and local
law enforcement officers.
7. Potential Giglio Information Relating to Non-Law Enforcement Witnesses and Fed.R.Evid. 806
Declarants: All potential Giglio information known by or in the possession of the prosecution team
relating to non-law enforcement witnesses should be gathered and reviewed. That information
includes, but is not limited to:
• Prior inconsistent statements (possibly including inconsistent attorney proffers, see United
States v. Triumph Capital Group, 544 F.3d 149 (2d Cir. 2008))
• Statements or reports reflecting witness statement variations (see below)
• Benefits provided to witnesses including:
◦ Dropped or reduced charges
◦ Immunity
◦ Expectations of downward departures or motions for reduction of sentence
◦ Assistance in a state or local criminal proceeding
◦ Considerations regarding forfeiture of assets
◦ Stays of deportation or other immigration status considerations
◦ S-Visas
◦ Monetary benefits
◦ Non-prosecution agreements
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◦ Letters to other law enforcement officials (e.g. state prosecutors, parole boards) setting
forth the extent of a witness’s assistance or making substantive recommendations on the
witness’s behalf
◦ Relocation assistance
◦ Consideration or benefits to culpable or at risk third-parties
Other known conditions that could affect the witness’s bias such as:
◦ Animosity toward defendant
◦ Animosity toward a group of which the defendant is a member or with which the
defendant is affiliated
◦ Relationship with victim
◦ Known but uncharged criminal conduct (that may provide an incentive to curry favor
with a prosecutor)
Prior acts under Fed.R.Evid. 608
Prior convictions under Fed.R.Evid. 609
Known substance abuse or mental health issues or other issues that could affect the witness’s
ability to perceive and recall events

8. Information Obtained in Witness Interviews: Although not required by law, generally speaking,
witness interviews5 should be memorialized by the agent6. Agent and prosecutor notes and original
recordings should be preserved, and prosecutors should confirm with agents that substantive
interviews should be memorialized. When a prosecutor participates in an interview with an
investigative agent, the prosecutor and agent should discuss note-taking responsibilities and
memorialization before the interview begins (unless the prosecutor and the agent have established an
understanding through prior course of dealing). Whenever possible, prosecutors should not conduct an
interview without an agent present to avoid the risk of making themselves a witness to a statement and
being disqualified from handling the case if the statement becomes an issue. If exigent circumstances
make it impossible to secure the presence of an agent during an interview, prosecutors should try to
have another office employee present. Interview memoranda of witnesses expected to testify, and of
individuals who provided relevant information but are not expected to testify, should be reviewed.
a. Witness Statement Variations and the Duty to Disclose: Some witnesses’ statements will vary during
the course of an interview or investigation. For example, they may initially deny involvement in
criminal activity, and the information they provide may broaden or change considerably over the
course of time, especially if there are a series of debriefings that occur over several days or weeks.
Material variances in a witness’s statements should be memorialized, even if they are within the same
interview, and they should be provided to the defense as Giglio information.
b. Trial Preparation Meetings with Witnesses: Trial preparation meetings with witnesses generally need
not be memorialized. However, prosecutors should be particularly attuned to new or inconsistent
information disclosed by the witness during a pre-trial witness preparation session. New information
that is exculpatory or impeachment information should be disclosed consistent with the provisions of
USAM §9-5.001 even if the information is first disclosed in a witness preparation session. Similarly, if
the new information represents a variance from the witness’s prior statements, prosecutors should
consider whether memorialization and disclosure is necessary consistent with the provisions of
subparagraph (a) above.
c. Agent Notes: Agent notes should be reviewed if there is a reason to believe that the notes are
materially different from the memorandum, if a written memorandum was not prepared, if the precise
words used by the witness are significant, or if the witness disputes the agent’s account of the interview.
Prosecutors should pay particular attention to agent notes generated during an interview of the
defendant or an individual whose statement may be attributed to a corporate defendant. Such notes
may contain information that must be disclosed pursuant to Fed.R.Crim.P. 16(a)(1)(A)-(C) or may
themselves be discoverable under Fed.R.Crim.P. 16(a)(1)(B). See, e.g., United States v. Clark,
385 F.3d 609, 619-20 (6th Cir. 2004) and United States v. Vallee, 380 F.Supp.2d 11, 12-14
(D. Mass. 2005).
Step 2: Conducting the Review
Having gathered the information described above, prosecutors must ensure that the material is
reviewed to identify discoverable information. It would be preferable if prosecutors could review the
information themselves in every case, but such review is not always feasible or necessary. The
prosecutor is ultimately responsible for compliance with discovery obligations. Accordingly, the
prosecutor should develop a process for review of pertinent information to ensure that discoverable
information is identified. Because the responsibility for compliance with discovery obligations rests
with the prosecutor, the prosecutor’s decision about how to conduct this review is controlling. This
process may involve agents, paralegals, agency counsel, and computerized searches. Although
prosecutors may delegate the process and set forth criteria for identifying potentially discoverable
information, prosecutors should not delegate the disclosure determination itself. In cases involving
voluminous evidence obtained from third parties, prosecutors should consider providing defense access
to the voluminous documents to avoid the possibility that a well-intentioned review process
nonetheless fails to identify material discoverable evidence. Such broad disclosure may not be feasible
in national security cases involving classified information.
Step 3: Making the Disclosures
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The Department’s disclosure obligations are generally set forth in Fed.R.Crim.P. 16 and 26.2, 18 U.S.C.
§3500 (the Jencks Act), Brady, and Giglio (collectively referred to herein as “discovery obligations”).
Prosecutors must familiarize themselves with each of these provisions and controlling case law that
interprets these provisions. In addition, prosecutors should be aware that Section 9-5.001 details the
Department’s policy regarding the disclosure of exculpatory and impeachment information and
provides for broader disclosures than required by Brady and Giglio. Prosecutors are also encouraged to
provide discovery broader and more comprehensive than the discovery obligations. If a prosecutor
chooses this course, the defense should be advised that the prosecutor is electing to produce discovery
beyond what is required under the circumstances of the case but is not committing to any discovery
obligation beyond the discovery obligations set forth above.
A. Considerations Regarding the Scope and Timing of the Disclosures: Providing broad and early
discovery often promotes the truth-seeking mission of the Department and fosters a speedy resolution
of many cases. It also provides a margin of error in case the prosecutor’s good faith determination of
the scope of appropriate discovery is in error. Prosecutors are encouraged to provide broad and early
discovery consistent with any countervailing considerations. But when considering providing discovery
beyond that required by the discovery obligations or providing discovery sooner than required,
prosecutors should always consider any appropriate countervailing concerns in the particular case,
including, but not limited to: protecting victims and witnesses from harassment or intimidation;
protecting the privacy interests of witnesses; protecting privileged information; protecting the integrity
of ongoing investigations; protecting the trial from efforts at obstruction; protecting national security
interests; investigative agency concerns; enhancing the likelihood of receiving reciprocal discovery by
defendants; any applicable legal or evidentiary privileges; and other strategic considerations that
enhance the likelihood of achieving a just result in a particular case. In most jurisdictions, reports of
interview (ROIs) of testifying witnesses are not considered Jencks material unless the report reflects
the statement of the witness substantially verbatim or the witness has adopted it. The Working Group
determined that practices differ among the USAOs and the components regarding disclosure of ROIs of
testifying witnesses. Prosecutors should be familiar with and comply with the practice of their offices.
Prosecutors should never describe the discovery being provided as “open file.” Even if the prosecutor
intends to provide expansive discovery, it is always possible that something will be inadvertently
omitted from production and the prosecutor will then have unintentionally misrepresented the scope of
materials provided. Furthermore, because the concept of the “file” is imprecise, such a representation
exposes the prosecutor to broader disclosure requirements than intended or to sanction for failure to
disclose documents, e.g. agent notes or internal memos, that the court may deem to have been part of
the “file.”
When the disclosure obligations are not clear or when the considerations above conflict with the
discovery obligations, prosecutors may seek a protective order from the court addressing the scope,
timing, and form of disclosures.
B. Timing: Exculpatory information, regardless of whether the information is memorialized, must be
disclosed to the defendant reasonably promptly after discovery. Impeachment information, which
depends on the prosecutor’s decision on who is or may be called as a government witness, will typically
be disclosed at a reasonable time before trial to allow the trial to proceed efficiently. See USAM §95.001. Section 9-5.001 also notes, however, that witness security, national security, or other issues may
require that disclosures of impeachment information be made at a time and in a manner consistent
with the policy embodied in the Jencks Act. Prosecutors should be attentive to controlling law in their
circuit and district governing disclosure obligations at various stages of litigation, such as pre-trial
hearings, guilty pleas, and sentencing.
Prosecutors should consult the local discovery rules for the district in which a case has been indicted.
Many districts have broad, automatic discovery rules that require Rule 16 materials to be produced
without a request by the defendant and within a specified time frame, unless a court order has been
entered delaying discovery, as is common in complex cases. Prosecutors must comply with these local
rules, applicable case law, and any final court order regarding discovery. In the absence of guidance
from such local rules or court orders, prosecutors should consider making Rule 16 materials available
as soon as is reasonably practical but must make disclosure no later than a reasonable time before trial.
In deciding when and in what format to provide discovery, prosecutors should always consider security
concerns and the other factors set forth in subparagraph (A) above. Prosecutors should also ensure that
they disclose Fed.R.Crim.P. 16(a)(1)(E) materials in a manner that triggers the reciprocal discovery
obligations in Fed.R.Crim.P. 16(b)(1).
Discovery obligations are continuing, and prosecutors should always be alert to developments
occurring up to and through trial of the case that may impact their discovery obligations and require
disclosure of information that was previously not disclosed.
C. Form of Disclosure: There may be instances when it is not advisable to turn over discoverable
information in its original form, such as when the disclosure would create security concerns or when
such information is contained in attorney notes, internal agency documents, confidential source
documents, Suspicious Activity Reports, etc. If discoverable information is not provided in its original
form and is instead provided in a letter to defense counsel, including particular language, where
pertinent, prosecutors should take great care to ensure that the full scope of pertinent information is
provided to the defendant.
Step 4: Making a Record
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One of the most important steps in the discovery process is keeping good records regarding disclosures.
Prosecutors should make a record of when and how information is disclosed or otherwise made
available. While discovery matters are often the subject of litigation in criminal cases, keeping a record
of the disclosures confines the litigation to substantive matters and avoids time-consuming disputes
about what was disclosed. These records can also be critical when responding to petitions for postconviction relief, which are often filed long after the trial of the case. Keeping accurate records of the
evidence disclosed is no less important than the other steps discussed above, and poor records can
negate all of the work that went into taking the first three steps.
Conclusion
Compliance with discovery obligations is important for a number of reasons. First and foremost,
however, such compliance will facilitate a fair and just result in every case, which is the Department’s
singular goal in pursuing a criminal prosecution. This guidance does not and could not answer every
discovery question because those obligations are often fact specific. However, prosecutors have at their
disposal an array of resources intended to assist them in evaluating their discovery obligations
including supervisors, discovery coordinators in each office, the Professional Responsibility Advisory
Office, and online resources available on the Department’s intranet website, not to mention the
experienced career prosecutors throughout the Department. And, additional resources are being
developed through efforts that will be overseen by a full-time discovery expert who will be detailed to
Washington from the field. By evaluating discovery obligations pursuant to the methodical and
thoughtful approach set forth in this guidance and taking advantage of available resources, prosecutors
are more likely to meet their discovery obligations in every case and in so doing achieve a just and final
result in every criminal prosecution. Thank you very much for your efforts to achieve those most
important objectives.

1
For the purposes of this memorandum, “discovery” or “discoverable information” includes information
required to be disclosed by Fed.R.Crim.P. 16 and 26.2, the Jencks Act, Brady, and Giglio, and
additional information disclosable pursuant to USAM §9-5.001.
2

How to conduct the review is discussed below.

3

Exceptions to a prosecutor’s access to Department law enforcement agencies’ files are documented in
agency policy, and may include, for example, access to a non-testifying source’s files.

4
Nothing in this guidance alters the Department’s Policy Regarding the Disclosure to Prosecutors of
Potential Impeachment Information Concerning Law Enforcement Agency Witnesses contained in
USAM §9-5.100.
5

“Interview” as used herein refers to a formal question and answer session with a potential witness
conducted for the purpose of obtaining information pertinent to a matter or case. It does not include
conversations with a potential witness for the purpose of scheduling or attending to other ministerial
matters. Potential witnesses may provide substantive information outside of a formal interview,
however. Substantive, case-related communications are addressed above.

6
In those instances in which an interview was audio or video recorded, further memorialization will
generally not be necessary.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
PORTLAND DIVISION
CR No.

UNITED STATES OF AMERICA,
Plaintiff,

DEFENDANT’S ADDITIONAL
PROPOSED JURY INSTRUCTION

V.

Defendant.
NOW COMES

through his attorneys,

, and

and as ordered by the Court, submits the following Adverse Inference jury
instruction.
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DEFENDANT’S ADDITIONAL PROPOSED JURY INSTRUCTION

Defendant’s Requested
Jury Instruction No. 32
ADVERSE INFERENCE

The parties have stipulated that the personnel file of federal Bureau of Prisons’ Correctional
Officer

does not contain the defendant’s complaints of excessive force that he made after the

incident. As such, Correctional Officer

’s file is incomplete. You may draw an adverse

inference against the government in connection with its investigation of the incident involving

DISCOVERY IN ALASKA
• NAVIGATION

OF THE RULES

1

WHERE TO OBTAIN DISCOVERY
• Criminal Rule 15
• Criminal Rule 16
• Criminal Rule 17
• Constitutional
• Statutory

2

CRIMINAL RULE 15
• Must file a motion to depose a witness
• Standard is clear and convincing evidence
• Must satisfy one of two reasons for deposing the
witness

1. Witness will not be available to testify at trial or
2. Due to exceptional circumstances, the deposition is
necessary to prevent a failure of justice

• Deposition must not cause unreasonable delay of the
trial

3

WITNESS UNAVAILABLE
FOR TRIAL
•

Person exempted by ruling of the judge on ground of privilege

•

Person persists in refusing to testify despite a court order

•

Unable to be present or testify due to death, then existing physical or mental illness
or infirmity

•

Absent from the hearing and beyond jurisdiction of the court to compel
appearance and person has exercised reasonable diligence but has been unable to
procure the appearance

•

Must have proof for court and State

4

EXCEPTIONAL
CIRCUMSTANCES
• Anything
• No

not covered in 15(c)(1-4)

definition in CR 15 or in case law

• Must

have proof for court and State

5

CRIMINAL RULE 15(A)(2)
• Presumption against granting deposition if:
1. Witness testified at grand jury
2. Witness gave a recorded statement to law
enforcement and moving party had chance to
obtain the recorded statement

6

WHAT CAN BE
SUBPOENAED TO
•

Books

•

Papers

•

Documents

•

Recordings

•

Records

•

Other material not privileged

•

Rule doesn't seem to limit it to materials in the presence, custody or control of the
witness

7

HOW DEPOSITION
CONDUCTED
• Written
• Notice
• Court

notice of time and place

shall state name and address of deponent
presides over the deposition

• Conducted

in a closed proceeding

• Deposition

must be recorded

8

OBJECTIONS TO
DEPOSITION
• Objections to admissibility done pursuant

1. Civil Rules
2. Evidence Rules
• In joint trials, for good cause the court may preclude a
deposition taken at the instance of a defendant over
the objection of another defendant
• A deposition of a defendant cannot be ordered absent
the defendant's consent

9

USE OF DEPOSITION
• May

be use at trial or hearings

• May

be used when witness is unavailable under CR
15(c)

• May

be used for impeachment

• Subject

to Evidence Rule 106

10

CASES WHERE
DEPOSITION REQUESTED
• Stores v. State, 625 P.2d 820 (Alaska 1980)
(State moved to depose doctor they had not subpoenaed who was going to Hawaii,
granted)
• Merrill v. State, 423 P.2d 686 (Alaska 1967)
(Deft moved to depose witness that testified before grand jury, denied)
• Covington v. State, 711 P. 2d 1183 (Alaska App. 1985)
(Deft moved to depose witnesses to prepare for trial, denied)

11

CRIMINAL RULE 16
• Scope

of discovery- CR 16(a)

• Disclosure

to the Accused- CR 16(b)

• Disclosure

to the Prosecuting Attorney- CR 16(c)

• Regulation

of discovery- CR 16(d)

• Sanctions-

CR 16(e)

• Omnibus

Hearing- CR 16(f)

12

SCOPE OF DISCOVERY
16(A)
• Prove adequate information for:
1. Informed pleas
2. Expedite trial
3. Minimize surprise
4. Effective cross-examination
5. Meets requirements of due process

13

DISCLOSURE TO
ACCUSED16(B)(1)(A)
•

Names and addresses of persons known to have relevant facts

•

Written or recorded statements or summaries of statements of persons known to
have relevant facts

•

Written or recorded statements and summaries of statements of accused and codefendant

•

Oral statements of the accused or co- defendant

•

Books, papers, documents, photos or tangible objects which prosecutor intends to
use at hearing or trial or which were obtained or belong to accused

•

Criminal convictions of defendant and witnesses

14

EXPERT WITNESSES16(B)
(1)(B)
•

No later than 45 days prior to trial, prosecutor must provide name and address of
expert witnesses they intend to call at trial

•

Prosecutor shall furnish CV, written statements, written description of substance of
proposed testimony and underlying basis of opinions

•

Untimely notice entitles defendant to continuance unless it is not an adequate
remedy

1. Court can impose other sanctions
2. Prohibit expert from

testifying

3. Declare a mistrial

15

EXPERT WITNESS
SANCTIONS 16(B)(1)(B)
•

Harris v. State, 191 P.3d 161 (Alaska App. 2008)

1. Court should not consider sanction unless violation willful
A.Conscious decision not to disclose information and
B.Decision to not disclose not due to a mistaken but good faith belief
2. Even if discovery violation willful, court should not exclude or restrict expert unless
lesser remedy is inadequate

16

EXPERT WITNESS
SANCTIONS 16(B)(1)(B)
•

In determining adequate remedies, court must consider

1. Degree to which non-disclosure will prejudice the non-offending party and
2. Given the history of the case will lesser sanctions be sufficient to ensure future
compliance

•

Due to defendant's constitutional right to trial, the weighing of the factors should
be different when the offending party is the defendant as opposed to the
government

•

Burden of proving non-willfulness is on the offending party

17

INFORMANTS 16(B)(2)
•

Prosecutor shall inform defense of

1. Relevant material or information relating to guilt or innocence of defendant which
has been provided by the informant

2. Electronic surveillance including wiretapping of
A. Conversations to which the accused or the accused's attorney was present
B. premises of the accused or the accused's attorney

18

INFORMANTS
IDENTITY16 (B)(2)
• Schmid

v. State, 615 P.2d 565 (Alaska 1980); Rovario
v. US, 353 US 53 (1957)

• Must

show reasonable possibility informant could
give evidence of defendant's innocence

• Defendant

doe not need to prove prior to
disclosure the evidence sought

• Moving

party must show the disclosure is material to
the defense (16(b)(7)

19

EXCULPATORY
EVIDENCE 16(B)(3)
• Prosecuting

attorney shall disclose any material or
information that negates guilt or reduces
punishment.

• Applies:

1.Undisclosed information shows conviction based
upon perjury prosecutor knew or should have
known
2.Defense has made a pretrial request for specific
evidence

20

INFORMATION IN POSSESSION
OF PROSECUTION STAFF 16(B)
(4)
•

Discovery extends to

1. Members of prosecutions staff
2. Anyone who has
A. Participated in the investigation or evaluation of the case
B. Regularly reported in the case
C.Reported to the prosecution's office
State v. Clark, 468 P.2d 408 (Alaska 1977);Russell v. MOA, 626 P.2d 586 (Alaska App.
1981)

21

INFORMATION AVAILABLE
TO THE DEFENSE 16(B)(5)

• Defense

counsel can request production of material
or information not in possession or control of
prosecutor but if was would be discoverable

• Court

shall issue orders or subpoenas for
production (Criminal Rule 17)

• May

be able to file ex parte under Scott v. State, 519
P.2d 774 (Alaska 1970); State v. Summerville, 948 P.
2d 469 (Alaska 1997); Marshall v. State, 238 P.3d 590
(Alaska 2010)

22

INFORMATION REGARDING
SEARCH AND SEIZURE 16(B)(6)
•

Except as otherwise provided:

Prosecutor shall, upon request, disclose and permit

1. inspection, testing, copying and photographing

any relevant material and

information regarding

A.Specified searches and seizures
B.Acquisition of specified statements of the accused and
C.The relationship of the specified witness to the prosecution (informants)

23

OTHER INFORMATION
16(B)(7)
1. In court's discretion
2. Upon a reasonable request showing materiality
3. May require the prosecution to produce relevant
and material information not covered by
subsections (b)(1), (b)(2), (b)(3) and (b)(6)

24

OTHER INFORMATION
16(B)(7)
1.

Braham v. State, 571 P.2d 631 (Alaska 1977)

A.

Defendant entitled access to all relevant evidence in possession of government

B.

Due process and compulsory process applies to witnesses and documentary
evidence

C. Defendant entitled to show bias, motive or prejudice
D. Disclosure required if evidence is relevant
E.

If evidence is sensitive then an in camera review appropriate

25

OTHER INFORMATION
16(B)(7)
2. March v. State, 859 P.2d 714 (Alaska App. 1993)

A. Affirmed Braham v. State and it's application to Criminal Rule 16
B. Do not need to make threshold showing of admissibility
C. Moving party must have a good faith basis asserting materials may lead to the
disclosure of favorable evidence

D. Request should not be viewed in vacuum without knowing the precise character
of the information

E.

Court cannot make an informed ruling without reviewing the materials

26

OTHER INFORMATION
16(B)(7)
3. Cockerham v. State, 933 P.2d 537 (Alaska 1997); Dana v. State, 623 P.2d 348 (Alaska
App. 1981); People V. Gissendanner 399 NE 2d 924 (New York 1979)

A. Confrontation clause does not mandate pretrial discovery just cross-examination
B. Pretrial discovery an intrinsic component of due process
C. In order to trigger right to access information, defendant must first make a
sufficient showing the records may contain relevant information

D. All theses case denied discovery due to lack of making a threshold showing

27

OTHER INFORMATION
16(B)(7)
• State

will argue

1.No threshold showing made
2.Production inconsistent with protection of person's
or enforcement of laws
3.Materials not relevant
If court orders production, State must choose
between continuing the prosecution or dismissing
the case to maintain secrecy

28

HOW TO MAKE THRESHOLD
SHOWING UNDER 16(B)(7)
• Specifically
• Set

identify what discovery defense is seeking

forth a good faith basis that the evidence exists

• Set

forth a reasonable basis why the evidence will
likely lead to the discovery of admissible evidence

•

Set forth a reasonable basis why the evidence will
aid the defense in preparation of their case

• Evidence

is unavailable from any other source

29

EXAMPLES UNDER16(B)
(7)
•

Uncharged crimes that may be used to show bias, motive, prejudice or any reason
under 404(b)

•

Mental health records that affect ability to perceive and recall

•

Other court proceedings or investigations by other agencies relating to the charged
offense

•

Witness crucial to presentation of State case and credibility in issue

•

Information necessary for cross-examination or impeachment on important issue
in case

30

TYPE OF CRIMINAL RULE
16 (B)(7) MATERIALS
•

Tiberon, ALEISS and SASO (Coney v. State, 699 P.2d 899 (Alaska App. 1985))

•

Crimestoppers (Balentine v. State, 707 P.2d 922 (Alaska App. 1985))

•

APSIN/NCIC that contains all contacts resulting in charges not just convictions

•

Juvenile records (Davis v. State, 415 US 308 (1974); Wood v. State 837 P.2d 743
(Alaska App. 1992))

•

CINA records, OCS (Nelson v. State, 782 P.2d 290 (Alaska App. 1989))

•

Police personnel files (Jones v. Jennings, 788 P.2d 732 (Alaska1990); March v. State,
859 P.2d 714 (Alaska App. 1993))

31

TYPE OF CRIMINAL RULE
16(B)(7) MATERIALS
• Mental Health Record (Gunnerd v. State, 611 P.2d 69 (Alaska 1980); Spencer v.
State, 642 P.2d 1373 (Alaska App. 1982); Pennsylvania v. Ritchie, 480 US 39 (1987))
• School records and employment records
• Probation, parole, presentence report (Criminal Rule 32;US v. Figurski 545 F.2d 389
(1976); US v. Trevino, 89 F.3d 187 (4th Cir. 1996))
• Medical records
• Anything you think may lead to discovery of admissible evidence
Location of records not protected (Katelnikoff v. State, 1999 WL 396885 (Alaska
App.))

32

LEGAL RESEARCH AND
PROSECUTION RECORDS
16(B)(8)
• Prosecutor does not have to disclose
1. Legal research, records, correspondence, reports or
memoranda
2. Only if they contain opinions, theories or
conclusions of the prosecutor or prosecutor's staff

33

CASES INVOLVING 16(B)
(8)
Tagala v. State, 812 P.2d 604 (Alaska App. 1991)(APSIN of jurors produceable)
Ingles v. State, 1997 WL 796504 (Alaska App.)(Internal records of jurors by district
attorney's office not produceable)
Nicholson v. State, 570 P.2d 1058 (Alaska 1977)(Notes of DA interview produceable if
contains exculpatory evidence)
Smith v. State, 1997 WL 688646 (Alaska App.)(APD notes from trial not produceable)
Starkweather v. State, 2009 WL 256545 (Alaska App.)(Prosecutor must turn over
statements of witness as opposed pretrial preparation; Court can conduct in camera
review)
Sivertsen v. State, 963 P.2d 1069 (Alaska App. 1998)(State not required to produce
oral statements of witnesses made during pretrial preparation)

34

DISCLOSURE TO THE
PROSECUTION 16(C)
• Non-testimonial

identification

• Expert Witnesses
• Notice

of defenses

• Physical

evidence

35

LIMITATIONS ON 16(C)
•

Scott v. State, 519 P.2d 774 (Alaska 1974)(Notice of alibi required but not names,
addresses and statements of alibi witnesses)(Violates defendants right against selfincrimination)

•

State v. Summerville, 948 P.2d 469 (Alaska 1997)(Reciprocal discovery
unconstitutional)

•

Marshall v. State, 238 P.3d 590 (Alaska 2010)(Must provide notice of entrapment,
not evidence)(requiring production of evidence violates defendant's right against
self-incrimination)

36

NON-TESTIMONIAL
IDENTIFICATION 16(C)(1)
•

Upon application via affidavit or testimony showing probable cause, the court may
order any person to comply with (c)(2) if:

1. An offense has been committed by one of several persons comprising a narrow
focal group that includes the subject person

2. Evidence sought may be material in identifying who committed the offense and
3. Evidence sought cannot practicably be obtained from other sources

37

•

NON-TESTIMONIAL
IDENTIFICATION 16(C)(2)

Order issued under (c)(1) may direct person to submit to the following:

1. Appear in a lineup
2. Speaks words, phrase or sentences relevant to the case for identification by
witnesses

3. Fingerprints, handwriting, fingernail scrapings
4. Pose for picture not involving reenactment of a scene
5. Try on articles of clothing
6. Permit taking of blood, hair, and other body materials that involve unreasonable
intrusion

7. Submit to reasonable physical or medical inspection of a person's body

38

NON-TESTIMONIAL
IDENTIFICATION 16(C)(2)
• Defendant must be represented by counsel or
waive counsel prior to:
1.appearing in a lineup
2.providing a handwriting specimen or speak for
identification by a witness
• Rule appears to exclude counsel for any other
requirement under (c)(2) but we should argue
otherwise

39

CASES APPLYING 16(C)(1)
& (2)
•

Gonzales v. State, 593 P.2d 257 (Alaska 1979)(Court must review for prejudice to
defendant from particular nature of words to be spoken)

•

Henry v. State, 621 P.2d 1 (Alaska 1980)(CR 16(c)(inapplicable when defendant
consents)

•

Howe v. State, 589 P.2d 421 (Alaska 1979)(Rebuttal witnesses and statements must
be produced unless not thought germane to case until defense makes it so)

•

Fathke v. State, 951 P.2d 1226 (Alaska App. 1998)(Allows defense to obtain nontestimonial evidence in conjunction with CR 17)

40

EXPERT WITNESSES 16(C)(4)
•

No later than 30 days before trial, defendant shall

1. Inform the prosecutor of names and addresses of any expert likely to be called at
trial

2. CV
3. Provide reports or written statements of experts
4. Written description of substance of experts testimony
5. Expert's opinion
6. Underlying basis of the opinion
Gipson v. State, 609 P.2d 1038 (Alaska 1980)(production under 16(c)(4) doesn't
violate constitution because information not testimonial)

41

EXPERT WITNESSES 16(C)
(4)
1. Untimely notice entitles the prosecution to continuance unless it is not an
adequate remedy

A.Court can impose other sanctions
B.Prohibit expert from testifying
•

Information obtained by the prosecutor under this rule may be used only for
cross-examination or rebuttal of defense testimony

Harris v. State, 195 P.2d 161(Alaska App. 2008); Nelson v. State, 874 P.2d 298 (Alaska
App. 1994)

42

NOTICE OF DEFENSES
16(C)(5)
•

At least 10 days prior to trial, defendant shall inform the prosecutor of their
intention to rely on

1. Alibi
2. Justification, Duress
3. Entrapment
4. Other statutory or affirmative offenses
5. Insanity or diminished capacity notice must be given pursuant to AS 12.47

43

NOTICE OF DEFENSES
16(C)(5)
•

Untimely notice shall entitle the prosecutor to a continuance

•

If court finds a continuance is not an adequate remedy, the court may:

1. Impose other sanctions
2. Prohibit the defendant from asserting the defense
•

Do not have to inform the prosecution that the defense will actually be asserted
at trial (Marshall v. State, 238 P.3d 590 (Alaska 2010)

44

CASES APPLYING 16(C)(5)
•

Marshall v. State, 238 P.3d 590 (Alaska 2010)(Must provide notice of entrapment,
not evidence)(requiring production of evidence violates defendant's right against
self-incrimination)

•

Nelson v. State, 874 P.2d 298 ( Alaska App. 1994)(If defendant asserts mental
defect, 16(c)(4-5) doesn't bar court from ordering exam under AS 12.47)

•

Trinidad v. State, 1997 WL 688541 (Alaska App.)(Defendant precluded from
presenting retraction defense to perjury charge for failure to give notice)

•

Lapitre v. State, 2010 WL 208816 (Alaska App.)(Defendant waives defense by not
asserting it at trial)

•

Grady v. State, 1998 WL 208816 (Alaska App.); Latham v. State, 2000 WL 1124502
(Alaska App.)(Court may waive notice provision)

45

PHYSICAL EVIDENCE ACQUIRED BY
THE DEFENSE 16(C)(6)
•

If defense counsel or their agents acquire physical evidence of the offense, counsel
must immediately:

1.Notify the prosecutor
2.Make arrangements to turn evidence over within a reasonable time as determined
by the court

3.Reveal all information that is non-privileged concerning how evidence was
obtained and handled (client v. third party)

•

Prosecution may not reveal to jury evidence came from defense

Morrell v. State, 575 P.2d 1200 (Alaska 1978); Ethic Rules

46

PHYSICAL EVIDENCE
ACQUIRED BY THE
DEFENSE 16(C)(6)
• Defense may not test or substantively alter the evidence without:

1.Notifying the prosecution
2.Giving the prosecutor reasonable opportunity to seek court action
• Defense may withhold evidence for a reasonable period of time to prepare case
Gipson v. State, 609 P.2d 1038 (Alaska 1980)(defense sent gun out for testing prior to
notifying state, no error)

47

REGULATION OF
DISCOVERY 16(D)(1)
• Defense, prosecution or their agents cannot:
1. Tell persons to not discuss the case with the
opposing party
2. Tell persons to not show opposing counsel any
relevant information
3. Other wise impede opposing counsel's investigation
of the case
• Rule should apply to police asking witnesses not to
talk about the case
48

CASES APPLYING 16(D)(1)
•

Murtagh v. State, 169 P.3d 602 (Alaska 2007)

1. Defense does not need to tell victims/witnesses they don't have to talk to the
defense

2. Defense does not need to tell victim/witnesses they have the right to have a
prosecutor or law enforcement present

3. Written consent form from witnesses in sex assault cases violate 16(d)(1)
4. Above substantially interferes with defense obtaining evidence
•

Dana v. State 623 P.2d 348 ( Alaska App. 1981)(police not wanting to discuss case
not a violation of 16(d)(1) in absence of being instructed not to discuss the case)

49

ADDITIONAL OR NEWLY
DISCOVERED EVIDENCE
16(D)(2)
• Discovery is ongoing
• Party who discovers additional or new evidence shall
promptly notify opposing counsel
• If the additional discovery or new evidence is
discovered during trial, the court must be notified
Roseman v. State, 1985 WL 1078004 (Alaska App.)

50

MATERIALS IN EXCLUSIVE
POSSESSION OF
ATTORNEY 16(D)(3)
• Must

remain in exclusive possession of attorney

• Shall

be used only for the case

• Shall

be subject to other terms and conditions of the
court

51

MATERIAL IN EXCLUSIVE POSSESSION
OF ATTORNEY 16(D)(3)(A)
•

Criminal history of victim or witness

•

Medical, psychiatric, psychological or counseling records of victim or witness

•

Adoption records

•

Confidential records under AS 47.12.300 or the law of a similar jurisdiction

•

Presentence report of a victim or witness under Criminal Rule 32 or the law of a
similar jurisdiction

•

DOC record other than an incident report relating to the crime

•

Any other record the court orders kept in exclusive custody of attorney

52

MATERIAL IN
POSSESSION OF
ATTORNEY 16(D)(3)(B)
• May provide redacted discovery to client
1.Must remove address and telephone number
2.Can't be provided to defendant even if co-counsel
Nothing else is required to be redacted
• SS # and DOB useful for background investigation

53

RESTRICTIONS ON
DISCOVERY 16(D)(4)
•

For good cause, court may

1.Order disclosure be restricted or deferred
2.Make any other order that is appropriate
•

Provided:

1.All material and information the party is entitled is disclosed in time to counsel to
make beneficial use thereof

•

Non-discovered materials are sealed for appellate review 16(d)(5)

Bowen v. State, 1997 WL 732616 (Alaska App.)

54

DENIAL OR
REGULATION 0F
DISCLOSURE 16(D)(6)
•

Upon a request from any party, the court may permit

1. Any showing of cause for denial or regulation of disclosure or
2. Any portion of any showing of cause for denial or regulation of disclosure
•

Court can hear requests from the government or the defense (Taylor v. State, 977
P.2d 123 (Alaska App. 1999))

•

May be able to be heard ex parte under Scott v. State, 519 P.2d 774 (Alaska
1970); State v. Summerville, 948 P.2d 469 (Alaska 1997);Marshall v. State, 238 P.3d
590 (Alaska 2010)

55

BASIS FOR DENIAL OR
REGULATION OF
DISCLOSURE 16(D)(6)
•

Disclosure inconsistent with effective law enforcement (Braham v. State, 571 P2d
631 (Alaska 1977)

•

Disclosure inconsistent with protection of persons (Braham)

•

Disclosure is deferred due to ongoing investigation (Braham)

•

Relevance (Balentine v. State,707 P.2d 922(Alaska App. 1985)

•

Privacy (Gunnerud v. State, 611 P.2d 69 (Alaska 1980)

•

Privilege (Taylor v. State, 977 P.2d 123 (Alaska App. 1999)

•

Work product (Criminal Rule 16(B)(4))
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SANCTIONS 16(E)
1.Bostic v. State, 805 P.2d 344 (Alaska App. 1991)
A.Violations of discovery under CR 16(b)(1)(i) are presumed prejudicial to nonoffending party

B.Government has burden of showing no prejudice in way asserted by defendant
C.Violation may be prejudicial if defense asserts a theory/defense that is impacted by
the violation

2. Stevens v. State, 582 P.2d 621 (Alaska 1978)(Continuance insufficient where
evidence not disclosed until use at trial and it was detrimental to opponent)
DOES BOSTIC APPLY TO VIOLATIONS THAT AREN'T CR16 (b)(1)(i)
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SANCTIONS 16(E)
• Harris v. State, 191 P.3d 161 (Alaska App. 2008)
1.Court should not consider sanction unless violation
willful
A.Conscious decision not to disclose information and
B.Decision to not disclose not due to a mistaken but
good faith belief
2. Even if discovery violation willful, court should not
exclude or restrict evidence unless lesser remedy is
inadequate
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SANCTIONS 16(E)
•

In determining adequate remedies, court must consider

1. Degree to which non-disclosure will prejudice the non-offending party and
2. Given the history of the case will lesser sanctions be sufficient to ensure future
compliance

•

Due to defendant's constitutional right to trial, the weighing of the factors should
be different when the offending party is the defendant as opposed to the
government

•

Burden of proving non-willfulness is on the offending party
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SANCTION OPTIONS 16(E)
•

Comply with discovery rule or order

•

Issue, witness or evidence preclusion (Bostic v. State, 805 P.2d 344 (Alaska 1991))

•

Mistrial (Bostic)

•

Reversal of conviction (Bostic; Stevens v. State, 582 P.2d 621 (Alaska 1978))

•

Jury instruction (Thorne v. State, 774 P.2d 1326 (Alaska 1989); Fletcher v. MOA, 650
P.2d 417 (Alaska App. 1982))

•

Fine

•

Dismissal (Stevens v. State, 582 P.2d 621 (Alaska 1978); Johnson v. State, 577 P.2d
230 (Alaska 1978)(Dismissal not appropriate remedy)

•

Continuance (Bostic)
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•

CONTINUANCE FOR 16(E)
VIOLATION
Factors for court to review:

1. Whether proposed testimony is material
2. Whether proposed testimony is cumulative
3. If not cumulative, is information available from another source
4. Probability of securing absent witness in reasonable time
5. Has requesting party acted in good faith and diligently
6. Inconvenience to court and other parties
7. Likelihood testimony will affect jury verdict
Salazar v. State, 559 P.2d 66 (Alaska1976); Ross v. State, 836 P.2d 378 (Alaska App.
1992);Cunningham v. State 1994 WL 16197107(Alaska App.)
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OMNIBUS HEARING 16(F)
• Rule

is self explanatory
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CRIMINAL RULE 17
• Subsections

explanatory

• Critical

(a), (b), (d), (e), (f), and (g) are self

section is 17 (c)
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CRIMINAL RULE 17(C)
•

Allows the production of documentary evidence and objects

1. Person or entity can be ordered to produce books, papers, documents or other
designated objects

2. Allows production prior to trial to the court
3. Allows production at the time they are to be offered into evidence
•

Courts have found interrelationship between Criminal Rule 16 & 17 (Bowman v.
Dairy Co., 341 US 214, 71 S.Ct. 675, 95 L.Ed. 879 (1951)
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CRIMINAL RULE 17(C)
REQUIREMENTS
1.Documents are evidentiary and relevant
2.Documents are not otherwise obtainable in advance of trial by exercise of due
diligence

3.Party cannot properly prepare for trial and failure to produce would cause
unreasonable delay of the trial

4.Application is made in good faith and is not intended as a fishing expedition
US v. Iozia, 13 Fed Rule Decision 335 (SDNY 1952); Bowman Dairy Co. v. United
States, 341 US 214 (1951); United States v. Nixon, 418 US 683 (1974)
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ALASKA APPLICATION OF
CRIMINAL RULE 17(C)
•

Fathke v. State, 951 P.2d 1226 (Alaska App 1998)(published opinion withdrawn)

1. Allowed pre-trial production of a palm print of other suspect
2. Court allows use of 17(c) for non-testimonial evidence similar to Criminal Rule
16(c)(2)

•

May be able to file ex parte under Scott v. State, 519 P.2d 774 (Alaska 1970); State
v. Summerville, 948 P.2d 469 (Alaska 1997); Marshall v. State, 238 P.3d 590 (Alaska
2010)
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CRIMINAL RULE 17(C)
•

Applies to documents admissible at trial

•

Applies to documents for impeachment purposes

•

Applies to documents that may not actually be used at trial (United State v.
Walters, 558 F.Supp 726 (US Dist. Maryland 1980)

•

Court may conduct an in camera review but it is not required to if materials are
not sensitive

•

Party resisting the subpoena has the burden (In Re: Grand Jury Investigation, 459 F.
Supp 1335 (1978)
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•

STATUTORY DISCOVERY
12.45

AS 12.45.050

1. Statement or report of witness may not be subject to subpoena, discovery, or
inspection until the witness has testified on direct examination at preliminary
hearing or trial

•

AS 1245.060

1. After the witness testifies, upon motion of the defendant, the court shall order the
statement produced that relates to the subject matter the witness has testified

•

AS 12.45.070

1. If the State claims the statements contain information that does not relate to the
subject matter of the testimony, the court shall conduct an in camera hearing to
determine what gets produced then it's sealed for appellate review
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DEFINITION OF
STATEMENT UNDER 12.45
• Statement means :
1. Written statement made by witness and signed or
otherwise adopted or approved by the witness or;
2. Stenographic, mechanical, electrical, or other
recording or a transcription that is substantially a
verbatim recital of an oral statement and recorded
contemporaneously with the making of the oral
statement
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